
MAJOR ASSESSMENT REPORT

Application number: DA19/0135

Proposed development: Demolition of Existing Structures and Construction of 2 Attached
Warehouses and Associated Works

Property address: 65 ­ 73 Dunheved Circuit, ST MARYS NSW 2760

Property description: Lot 1 DP 1175850

Date received: 25 February 2019

Assessing officer Pukar Pradhan

Zoning: IN1 General Industrial ­ LEP 2010

Class of building: Class 7b

Recommendations: Approve

Executive Summary

Council is in receipt of a development application from Borg Group Pty Ltd for the demolition of existing structures
and erection of two (2) attached warehouse buildings, associated drainage works, parking spaces and
landscaping areas at 65 ­ 73 Dunheved Circuit, St Marys. Under Penrith Local Environmental Plan 2010, the
subject site is zoned IN 1 General Industrial zone and the proposal is defined as "warehouse or distribution
centre' which  is a permissible land use in the zoning with Council consent. 

The application has been referred to the Local Planning Panel for determination in accordance with Section 9.1 of
the Environmental Planning and Assessment Act 1979 (The Act 1979), as the proposal seeks a variation to
Clause 4.3 of the LEP 2010 that limits the maximum allowed height of the building (HOB) control to 12m as the
building maximum height proposed is 14.6m (21.6%) which is a variation over 10% of the standard.

Key issues identified for the proposed development and site include:

Visual impact
The site is located within an area identified as "land with scenic and landscape values", with a maximum
building height limit of 12m under the LEP provisions. Whilst the development proposes a maximum height of
14.60m, the height is associated with the central part of the building (along the ridge) and then tapers down to a
12m building height along the longest two side elevations of the building. The additional building height impact is
not considered to be significant given that:

the proposal provides for continuous landscaping screen buffer along the frontage and all boundaries;
the use of different coloured external finishes and materials for the exterior of building ameliorates the
massing;
the overall bulk, scale and design of the building is compatible with several other existing industrial buildings
in the area;
it will result in an improved street scape; and
it is unlikely to have an adverse visual impact to the surrounding locality.

In view of the above, the proposed development design is considered to be suitable for the site and contributes to,
rather that adversely detracts from, the "land with scenic and landscape values" of the site.

Drainage
The site falls to the rear and the proposed drainage system plan show a discharge point to the rear adjoining
property (Lot 1 DP 319058) owned by Land Lease to cater for the drainage system of the development. A letter
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has been submitted by the affected landowner giving consent to the applicant for the creation of a drainage
easement over their property. 

The submitted drainage plans have been examined by Council's development engineer who has advised that the
proposed drainage system is able to comply with Council's drainage requirements. However, as the development
relies upon the creation of an easement over adjoining rear property, the applicant will need to register the
easement with the Land and Property Information (LPI) and as such a deferred commencement condition has
been recommended for this to occur.

The application has been notified to adjoining properties and was on exhibition between 4 March 2019 to 18
March 2019 in accordance with relevant legislation. One submission was received raising concern of potential
increase in traffic and reduced vehicle safety from the movements of additional large vehicles in Dunheved Circuit,
and Forrester Road.

The application was also referred to the Roads and Maritime Services (RMS) for comments udnder SEPP
(Infrastructure) 2007. Their comment are included in the body of the report. No onbjections have been raised
subject to swept path considerations.
 
Council's Traffic Engineer have examined the application and advised that the additional traffic generated by the
development can be accommodated by the local road network without having significant adverse impact or
reduced safety with respect to local traffic movements.

An assessment under Section 4.15 of the Environmental Planning and Assessment Act 1979 has been
undertaken and the proposal is considered to be of an acceptable form of development that is compatible with the
existing developments in the area and is suitable for the site. As the development relies upon creating an
easement to drainage the development through adjoining rear property which requires to be registered with Land
and Property Information (LPI), the application is recommended for deferred commencement consent and subject
to other recommended conditions.
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Site & Surrounds

The subject site is located within the Dunheved Industrial Estate and is located at the western side of Dunheved
Circuit.  The site has a total area of 4.052 Ha with a frontage of 120.07m and a width of 176m at the rear. It has a
depth of 259m along the northern boundary and 234m along the southern boundary. The site falls to the rear and
contains drainage easement.

The site currently contains two large buildings and several sheds and is being used for the storage of plant
equipment, old vehicles and other different material making the site unsightly. There are several large factory
buildings located within the Dunheved Industrial Estate with two large industrial building located to the north and
east of the site. There are varying sizes of large factory buildings in close proximity of this site. A golf course is
located to the west of the site and adjoining southern site is vacant. 

The site is not identified as being bushfire prone land.

The site has an easement of 3.05m wide for water pipes and a transmission easement going across the front part
of the site.

To the rear of the site is a proposed road which will connect the Dunheved Industrial area to the Central Precinct
of the ADI site. This proposal is the subject to a current Development Application which is yet to be determined.

History 
Several approvals have been granted by Council which included approvals for factory buildings, storage of
building materials, and storage of plant equipment and shipping container.
The applicant attended a pre­lodgement meeting with Council Officers on 17th May 2018 (PL18/0037) to
discuss the proposed development. The applicant was advised to consider the following:

Building height limit of 12m applies to the site and any variation to the height increase to be well justified
under Clause 4.6 of the LEP.
Consideration needs to be given to provide articulation elements and/or breaking the panels using various
shade colours.
Submission of a Landscape plan and to include a 4m landscaping strip along the front and rear boundary.
Consideration should be given to removing any redundant easements existing on site.
Reduced parking spaces can be considered for the proposal however, sufficient car parking to be provided
for all total staff members.
To address SEPP 55.
Submission of a Waste Management Plan.
Submission of a concept stormwater drainage plan.
OSD is required for the site.
Council's record indicates that the 1% AEP flood level affecting the site is approximately RL 21.2m AHD.
Demonstrate how the development is consistent with Council's water sensitive urban design strategy.
Submission of a traffic report prepared by a suitably qualified person addressing, but not limited to,
traffic generation, access, car parking, and manoeuvring in accordance with AS2890.
Compliance with the relevant section of the BCA. 

The matters raised above has been considered in the submission of this current application. 
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Proposal

The proposal involves the following:

Demolition of existing structures;
Construction of a factory building containing two (2) separate units;

 Unit 1 = 16,950m2
 Unit 2 = 5,000m2
Ancillary office and amenities area = 307m2
Building height of 14.6m along the ridge which tappers down to 12m along the side elevations.

133 on site parking spaces including 2 accessible parking spaces;  
Associated landscaping and drainage works; and
The building will be used for storage and distribution of melamine board products (manufactured elsewhere)
to country wide.

The building will be constructed with concrete panels and colour bond materials;
The proposed hours of operation is 24 hours, seven days a week; and
45 employees are p[roposed.

Plans that apply

Local Environmental Plan 2010 (Amendment 4)
Development Control Plan 2014
State Environmental Planning Policy (Infrastructure) 2007
State Environmental Planning Policy No 55—Remediation of Land
State Environmental Planning Policy No 64—Advertising and Signage
Sydney Regional Environmental Plan No.20 ­ Hawkesbury Nepean River

Planning Assessment

Section 4.15 ­ Evaluation

The development has been assessed in accordance with the matters for consideration under Section 4.15 of
the Environmental Planning and Assessment Act 1979, and having regard to those matters, the following
issues have been identified for further consideration:

Section 79C(1)(a)(i) The provisions of any environmental planning instrument
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State Environmental Planning Policy (Infrastructure) 2007
The development was referred to Roads and Maritime Services (RMS) pursuant to Schedule 3 Traffic­
generating development under the SEPP (Infrastructure) 2007 for comments having the total floor area of
the building over 8,000sqm. They have examined the application and have provided their response letter on
10 September 2019 raising no objection to the proposal subject to swept path of trucks do not impact upon
the kerbs. Council's Traffic Engineer have examined this and have recommended conditions to ensure that
tuning of truck do not impact on the kerbs of the street.

RMS have also advised that the site is affected by the future proposed Orbital Corridor (M9) and that the
schematic plan show a quarter of the rear part of the site may be impacted from this proposed M9. 
Council's data system does not identify any part of the site being nominated for future road widening nor
have as plans been released that identify land for aquasition.

This matter has been discussed with Council's Traffic Engineers and discussion with RMS indicated that
the road is a concept plan and in consideration and they are not sure as to when it will go ahead. As such,
and in the absence of definitive plans and land acquasition nomination, the proposal is supportable.

State Environmental Planning Policy No 55—Remediation of Land
State Environmental Planning Policy No. 55 ­ Remediation of Land (SEPP 55) aims to provide a framework
for the assessment, management and remediation of contaminated land throughout the state. Clause 7(1)
of SEPP 55 prevents consent authorities from consenting to a development unless it has considered
whether the land is contaminated and is satisfied that the land is suitable in its contaminated state (or will
be suitable, after remediation) for the purpose for which the development is proposed to be carried out.

The application was accompanied by a Detailed Site Investigation" prepared by DRC Environmental dated
3rd June 2019. The assessment concluded that in some of the areas, it was found that soil had traces of
concentration of benzo(a)pyrene however, it was found it to be below the ecological guideline levels. There
were also some oiled stained in soils noted in some areas whick were of a minor nature that can be
removed during bulk excavation works. The report concluded that the site can be made suitable for the
future commercial / industrial purposes by way of soil removal and without specific remediation work being
required. Conditions are recommended for a soil management plan.
 
This document has been examined by Council's Environmental Health Officer, who agrees with the above
findings in the report and concluded that the site can be suitable for commercial/industrial usage. They
have raised no objection to the proposal subject to their recommended conditions.
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State Environmental Planning Policy No 64—Advertising and Signage
The proposal involves the erection of two 2m x3m dimensioned fascia business identification signage
located along the eastern and southern facade.

This SEPP 64 applies to all signage which is visible from any public place or public reserve. Most signage
proposed will be visible from the public reserve. 

The SEPP aims (in part):
3 (a) to ensure that signage (including advertising)
 (i)         is compatible with the desired amenity and visual character of an area, and
 (ii)        provides effective communication in suitable locations, and
 (iii)       is of high quality design and finish.

The SEPP does not regulate the content of signs and does not require consent for a change in the content
of signage. 

The SEPP defines this advertising as:

“Building identification sign”  which means  “a sign that identifies or names a building, and that may include
the name of a business or building, the street number of a building, the nature of the business and a logo
or other symbol that identifies the business, but that does not include general advertising of products,
goods or services.”

Clause 8 of the SEPP indicates that proposed signage must be consistent with the objectives of the SEPP
and satisfies the assessment criteria 
of Schedule 1.
  
Schedule 1 Assessment Criteria

1.         Character of the area:
2.         Special areas:
3.         Views and vistas:
4.         Streetscape, setting or landscape:
5.         Site and Building:
6.         Associated devices and logos:
7.         Illumination:
8.         Safety:

The development is located within a industrial area and backs on to the Golf Course and future Links Road
to the rear. The fascia signage will be visible from the public road/place and as such triggers SEPP 64
considerations.
   
The proposed signage are considered to comply with the above criteria as the signage is considered:

•           to be compatible and appropriate for the Industrial building of this nature.
•           is not expected to detract from the amenity or visual quality of the neighbourhood.
•          will not  disrupt any views, skylines or vistas.
•           to be in a scale and form that is appropriate for the facade when viewed from the street. 
•           the design of the signage and its proportion along the fascia is considered to be suitable and is
acceptable for the area.
•           the proposed signs are not considered to be a distraction or hazard to safety of traffic, pedestrians
or cyclists.

The signage shown on the current plans is considered to be consistent with the aims and assessment
criteria of SEPP 64.
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Sydney Regional Environmental Plan No.20 ­ Hawkesbury Nepean River
Sydney Regional Environmental Plan No. 20 ­ Hawkesbury­Nepean River (No. 2 ­1997) (SREP
20) integrates planning with catchment management to protect the Hawkesbury­Nepean river system,
requiring the impact of future land use to be considered in a regional context. The plan covers water quality
and quantity, environmentally sensitive areas, riverine scenic quality, agriculture and urban and rural­
residential development. It controls development that has the potential to impact on the river environment.
The plan applies to all parts of the catchment in the Sydney region (15 local government areas, including
Penrith), except for land covered by Sydney Regional Environmental Plan No.11 ­ Penrith Lakes Scheme.
SREP 20 is supported by an Action Plan which includes actions necessary to improve existing conditions.

The development proposal is in accordance with the general planning considerations set out in Clause 5 of
SREP 20 and the relevant specific planning policies and related recommended strategies set out in Clause
6. In particular, the development incorporates:

a water quality treatment train that includes, primary treatment to hardstand areas via Enviropod pit
inserts;
tertiary treatment of site water via bioretention system within the OSD basins;
two OSD systems will be located with the site boundaries; and 
soil erosion and sediment control measures.

The above were proposed to ensure that the post development flows are less than or equal to the pre­
development flows from the site, and to control and minimise the potential to impact on the river
environment.   

Council’s Development Engineers, Environmental Waterways and Environmental Management
(Biodiversity) teams all have reviewed the application and have raised no objection to the proposal subject
to recommended conditions.

Local Environmental Plan 2010 (Amendment 4)
Provision Compliance

Clause 2.3 Permissibility Complies ­ See discussion

Clause 2.3 Zone objectives Complies ­ See discussion

Clause 4.3 Height of buildings Does not comply ­ See discussion

Clause 4.6 Exceptions to development
standards

Complies ­ See discussion

Clause 7.1 Earthworks Complies

Clause 7.2 Flood planning Complies ­ See discussion

Clause 7.4 Sustainable development Complies ­ See discussion

Clause 7.5 Protection of scenic character and
landscape values

Complies ­ See discussion

Clause 7.7 Servicing Complies

Clause 2.3 Permissibility
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The subject site is zoned IN1 ­ General Industrial under the provisions of Penrith Local Environmental Plan
2010. The proposal involves the storage and distribution of decorative melamine board products within the
proposed buildings (which are transported from the manufacturing facility located at Central Coast) until the
products are distributed to stores nationally for sale. 

The proposal meets the definition of a "warehouse and distribution centre" outline below, which is listed as
a permissible land use in the IN1 ­ General Industrial zone subject to Council consent.

A Warehouse and distribution centres are defined as follows:

Warehouse or distribution centre means a building or place used mainly or exclusively for storing or
handling items (whether goods or materials) pending their sale, but from which no retail sales are
made, and includes local distribution premises. 

No sales of items are proposed from the site. This is recommended to be conditioned in any consent
granted.

Clause 2.3 Zone objectives
The proposed development is consistent with the objectives of the IN1 zone specifically: 

­ To provide a wide range of industrial and warehouse land uses.
­ To encourage employment opportunities.  
­ To minimise any adverse effect of industry on other land uses.
­ To promote development that makes efficient use of industrial land.
Clause 4.3 Height of buildings
The Height of Buildings Map identifies a maximum height of 12m as applying to the site. The proposal has
a maximum building height 14.6m along the ridge of the building from natural ground level and is 2.6m
higher than the allowed 12m height, which equates to a 21% departure to the building height standard
applying to the site.
Clause 4.6 Exceptions to development standards
Clause 4.6(2) of the LEP specifies that consent may be granted for development even though the
development would contravene a development standard imposed by the LEP, or any other environmental
planning instrument. However, Clause 4.6(3) states that: 
 
Development consent must not be granted for development that contravenes a development standard
unless the consent authority has written request from the applicant that seeks to justify the contravention
of the development standard by demonstrating:

(a) that compliance with the development standard is unreasonable or unnecessary in the circumstance of
the case, and 
(b) there are sufficient environmental planning grounds to justify contravening the development standard.

Further, Clause 4.6(4) states that:
Development consent must not be granted for development that contravenes a development standard
unless:
(a)  the consent authority is satisfied that:
(i)  the applicant’s written request has adequately addressed the matters required to be demonstrated by
sub­clause (3), and
(ii)  the proposed development will be in the public interest because it is consistent with the objectives of
the particular standard and the objectives for development within the zone in which the development is
proposed to be carried out, and 
(b) the concurrence of the Secretary has been obtained.

Clause 4.3(2) Height of Buildings specifies that the height of a building on any land is not to exceed the
maximum height shown for the land on the Height of Buildings Map. The Height of Buildings Map sets out
a maximum building height of 12m applying to the site. The proposed development has a maximum
building height of 14.6m along the ridge line relative to natural ground level which equates to a 2.6m non­
compliance or 21.6% departure to the 12m maximum height applying to the site. 

In accordance with Clause 4.6, the development application was lodged with a written request to vary the
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maximum building height control of 12m. The Clause 4.6 variation submission has been prepared and
responds to the case of Four2Five Pty v Ashfield Council [2015] NSWLEC 90 as well as the 'five part test'
established in Wehbe v Pittwater Council [2007] NSWLEC 827. The applicant's response to the matters
listed in Clause 4.6(3) are discussed below:

The applicants request to vary states that the development standard is unreasonable or unnecessary
because: 

The built­form character of the surrounding industrial developments is generally consistent with the
built­form proposed under this application, for which it is considered to respond to the local context. In
particular, the existing industrial buildings located to the immediate north and east of this site which
has almost similar in bulk and scale as that proposed under this application and as depicted in the
photo montage perspective in the Visual Impact Assessment. 
The proposed development, for purposes of a warehouse and distribution facility, would be consistent
with the desired future character of the industrial area.
It generally maintain the maximum permitted building height under Penrith LEP 2010 with exception of
the ridge area where it exceeds by 2.6m. 
The density and scale of the built­form proposed, would remain generally consistent with the existing
industrial buildings surrounding the site. 
The proposed development would effectively integrate the streetscape and character of the area into
the proposed scheme.
The development incorporates a 5m wide landscape buffer along the rear boundary adjacent to the
scenic protection lands to minimise any potential impacts.
The proposed design will not have visual impacts, disrupt of views, loss of privacy or loss of solar
access to any existing developments or public areas of scenic or visual importance.
The proposed development would respond to the existing industrial developments on the northern and
eastern interfaces, for which the protection of amenity would be ensured.
The proposed development's building height is considered a key attribute in creating an internal
building environment that would ensure the delivery of space and amenity that is required to support
the operations of the business/tenant involved and thereby enabling the productive use of the site.
That melamine boards which are required to piles up for storage would require a specific height
clearance to suit their optimum storage needs. Accordingly, these panels are stacked to maximise
the operation efficiencies and improve the utilisation of available floor space encountered through the
proposed warehouse and distribution facility.
The height of the building is standard Borg Warehouse facilities and enables the maximisation of
usable storage space.If a reduced building height was to apply, the number of boards of
manufactured goods which can be stacked would be reduced below the amount required storage
volume, and the operational efficiencies and outcomes would be considered compromised. 
Despite the specific operational requirements for the end user, the building height nominated (14.62m)
is considered consistent with (as well as less than) current standard practices, demonstrated by
modern, high­quality industrial­related developments (including warehouse and distribution facilities),
which frequently offer 10m clear at the eaves, which is considered consistent and satisfactory for
industrial­related development, for the purposed of a warehouse and distribution facility."      

The applicant is considered to have adequately addressed Clause 4.6(3)(a) with the matters mentioned
above.

In addition, the applicants request to vary the height standard has identified the following environmental
planning grounds to justify the contravention: 

Environmental Planning Grounds

The building height exceedance is limited to relatively minor elements of the overall built form of the
proposed building.
The majority of the proposed building has a maximum height of approximately 12m with only a small
portion of the roof form exceeding the height.
The additional height is considered appropriate in regards to existing context of the Dunheved
Industrial estate.
As demonstrated in the SEE accompanying this DA, the proposed variation will not result in any
unreasonable environmental impacts.
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The non­compliant height will avoid unreasonable amenity impacts to neighbouring sites, including in
relation to overshadowing, visual and acoustic privacy, and view loss. .
The height exceedance allows for the most efficient use of industrial zoned land that is consistent with
both the objectives of the zone and the objectives of the height standard.
The non­compliant built form will have minimal impact within the streetscape.
The exceedance allows for appropriate drainage of the roof and efficient use of internal storage areas.
The objectives of the zone, as demonstrated have been adequately satisfied, where relevant. 
The variation to the height of buildings standard is in the public interest.

The applicant further provides that irrespective of height variation, the development results in a better design
outcome for the following reasons:

The proposed warehouse design is considered superior design in relation to existing buildings within
the industrial estate.
The elevations incorporate a mix of materials and finishes that break up and minimise the expanse of
the building and reducing any impact of the overall height.
The front elevation incorporates a mix of colour, glass and openings, along with signage that adds
interest to the streetscape, and softens the bulk of the building.
The front landscaping overall improves the existing streetscape, on a street where landscaping is
minimal.
The 5m rear landscape buffer helps to minimise the scale of the building and provides a visual screen
when viewed from the low use Links Road and the Golf Course
As has been shown in the architectural plans, 3d images and visual assessment, the excess height is
unnoticeable when viewed from street level, as the peak of the roof is located in the centre of the site.

The consent authority is required to have regard to the written request above. It is considered that this
written request has satisfied sub­clause (3) of Clause 4.6 and has adequately addressed those matters. 

The consent authority must also be satisfied that the development will be in the public interest because it
is consistent with the objectives of the zone and height standard.

Objectives of the IN1 General Industrial Zone 
To provide a wide range of industrial and warehouse land uses.
To encourage employment opportunities.
To minimise any adverse effect of industry on other land uses.
To support and protect industrial land for industrial uses.
To promote development that makes efficient use of industrial land.
To permit facilities that serve the daily recreation and convenience needs of the people who work in
the surrounding industrial area.

Comment: 
The proposal is consistent with the above objectives in that it will provide an industrial and warehouse
building within the surrounding industrial area that services the locality and provides employment
opportunities. 
The site is currently poorly maintained and under utilised, resulting in a poor visual presentation and
unsightly appearance of the site. 
The proposed development will visually improve the streetscape of the area.
The proposal will make efficient use of industrial land.
The development will provide additional employment opportunities during the construction period and
operation of the business. 
The supporting documentation demonstrates that the development will have no adverse impact on
other land uses.

Objectives of the Height of Buildings Development Standard
(1) The objectives of this clause are as follows: 
(a) to ensure that buildings are compatible with the height, bulk and scale of the existing and desired
future character of the locality,
(b) to minimise visual impact, disruption of views, loss of privacy and loss of solar access to existing
development and to public areas, including parks, streets and lanes,
(c) to minimise the adverse impact of development on heritage items, heritage conservation areas and
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areas of scenic or visual importance,
(d) to nominate heights that will provide a high quality urban form for all buildings and a transition in built
form and land use intensity. 
 
Comment: The development meets the objectives of the zone as follows:

The proposed building height is generally compatible with the height, bulk and scale of several other
existing industrial buildings in the locality.
The site by its configuration and surrounding development, is relatively obscured from view from
adjoining main Dunheved Circuit and the public domain. 
Although the site is mapped as "land with scenic and landscape values", the supporting visual impact
assessment and architectural plans demonstrate that any loss of views, overshadowing or privacy
impacts are negligible.
The site is not located within a heritage conservation area and there are no listed heritage items within
the surrounding locality.
The non compliance with building height is confined to central ridge line however, in the scheme of the
size of the whole building it is unlikely to have detrimental impact and will visually be compatible with
other buildings in the area.

In response to Clause 4.6(4)(b), the NSW Department of Planning and Environments planning circular,
PS18­003 ­ Variations to development standards, outlines Secretary's concurrence may be assumed for
applications being considered by a regional planning panel.

In accordance with sub­clause (4), the applicant’s objection is well founded and is consistent with the
aims of the clause.
The objection has adequately addressed the matters prescribed in the LEP, and has demonstrated
that full compliance with the maximum building height requirement would be unreasonable and
unnecessary in the circumstances of the case.
Discussions with Council's Strategic Planning Officer have confirmed that the requirements of 12m
building height restriction dates back to1998 which was introduced under the Industrial LEP 1996 and
its purpose was to minimise visual impact to surrounding developments and maintain visual amenity of
the area.
The majority of other sites in the area have minimal landscaping located along the frontage of the site,
with several sites having buildings built to the front and side boundaries with no or lesser setbacks.
The proposed building has an average front setback of 30m and the bulk, scale and design of the
building is considered to be compatible with several other larger existing buildings in the area and its
contemporary architectural design will improve the existing streetscape.
The development will provide a deeper (10m in average) landscaped area along the frontage of the site
which is provide a better landscaping buffer and streetscape in comparison to other existing
developments in the area and will assist to provide visual relief of the building when viewed from the
street,.
Furthermore, it provides a 5m wide landscaping area and a 25m building setback along the rear
boundary. In additon, a 2m wide landscaping area along both side boundaries, which is greater than
the landscaping area and building setbacks provided in other development sites in the area.
The use of different construction material, inclusion of large roller doors, glazed windows along the
elevation and extensive landscaping along boundaries will provide visual relief to the bulk and scale of
the building.
The development will therefore have no adverse visual impact to the existing/ surrounding
developments in the area and resulting in a better design outcome of the site and improving the
streetscape, hence meeting the intent of the Clause.
The environmental planning grounds put forward by the applicant are therefore supported in this
instance.
The proposed development will be in the public interest because it is consistent with the objectives of
the particular standard and the objectives for development within the zone in which the development is
proposed to be carried out.

Clause 7.2 Flood planning
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The subject site is identified as "Flood planning land" on the Clause Application Map and is below the flood
planning level. 

Clause 7.2(4) specifies that development consent must not be granted for development on land that is at or
below the flood planning level unless the consent authority is satisfied that the development:

(a) is compatible with the flood hazard of the land, and
(b) if located in a floodway, is compatible with the flow conveyance function of the floodway and the flood
hazard within the floodway, and
(c) is not likely to adversely affect flood behaviour resulting in detrimental increases in the potential flood
affectation of other development or properties, and
(d) is not likely to significantly alter flow distributions and velocities to the detriment of other properties or
the environment, and
(e) is not likely to adversely affect the safe and effective evacuation of the land and the surrounding area,
and
(f) is not likely to significantly detrimentally affect the environment or cause avoidable erosion, destruction
of riparian vegetation or affect the restoration and establishment of riparian vegetation, or a reduction in the
stability of river banks or waterways, and
(g) is not likely to result in unsustainable social and economic costs to the community as a consequence
of flooding, and
(h) incorporates appropriate measures to manage risk to life from flood, and
(i) is consistent with any relevant floodplain risk management plan.

In addition, Clause 7.2(5) specifies that:

Development consent must not be granted for development on land identified as "Flood planning land" on
the Clause Application Map, unless the consent authority is satisfied that the development will not
adversely affect the safe and effective evacuation of the land and the surrounding area. 

Comment: 
The site is partly affected by mainstream flooding from south creek located 400m from the site. The site is
above the flood level and the proposed finished floor levels (FFL) of the building are over 500mm above the
flood level as required by the DCP. The development will not be impacted by flood and is able to provide
adequate drainage system for the proposed buildings.

The application has been reviewed by Council's Development Engineer who has raised no objection to the
proposal subject to conditions. As such, it is considered that the provisions of Clause 7.2 have been
satisfied.
Clause 7.4 Sustainable development
In accordance with this clause, the applicant has committed to sustainable design and provides
appropriate stormfilter, EnviroPods and StormFilter cartridges and stormwater treatment measures with
39,500 litre OSD and 60 kilo litre rainwater tanks for sprinklers and toilets which is consistent with
Councils Water Sensitive Urban Design Policy. 

Clause 7.5 Protection of scenic character and landscape values
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The site is identified as 'land with scenic and landscape values" under the Scenic and Landscape Values
Map. Clause 7.5 of Penrith Local Environmental Plan (LEP) 2010 specifies that development consent must
not be granted for any development on land to which this clause applies unless the consent authority is
satisfied that measures will be taken, including in relation to the location and design of the development, to
minimise the visual impact of the development from major roads and other public places.

The development is situated within an established industrial area and back on to a golf course and the
supporting Visual Analysis Plans (VAP), showing graphically that there will be minimal visual impact from
Dunheved Road or the Golf Course. The proposed 5m wide landscape corridor along the rear boundary to
include 32 blueberry ash plants (with a mature height of 12­15m) and inclusion of continuous scattering of
lily pilis and tree planting being provided throughout the frontage and two side boundaries will further reduce
any potential visual impact of the buildings to surrounding area. Furthermore, the use of mix colour, glass
and openings to the elevation will also assist in visually breaking the large façade as well as adding interest
to the elevations. 

With several large scale of buildings already existing within the scenic protection lands, the proposed bulk,
scale and design of the development is considered to be compatible with other existing buildings in the
area and the development is unlikely to have significant visual impact in the area nor be highly visible from
the public domain. 

The proposal is hence unlikely to have adverse impact on the scenic and landscape value of the area.
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Section 79C(1)(a)(iii) The provisions of any development control plan

Development Control Plan 2014
Provision Compliance

C1 Site Planning and Design Principles Complies ­ see Appendix ­ Development
Control Plan Compliance

C2 Vegetation Management Complies

C3 Water Management Complies

C4 Land Management Complies

C5 Waste Management Complies

C6 Landscape Design Complies

C7 Culture and Heritage N/A

C8 Public Domain N/A

C9 Advertising and Signage Complies

C10 Transport, Access and Parking Does not comply ­ see Appendix ­
Development Control Plan Compliance

C11 Subdivision N/A

C12 Noise and Vibration Complies

C13 Infrastructure and Services Complies

D4.1. Key Precincts Complies

D4.2. Building Height Does not comply ­ see Appendix ­
Development Control Plan Compliance

D4.3. Building Setbacks and Landscape Complies

D4.4. Building Design Complies

D4.5. Storage of Materials and Chemicals N/A

D4.6. Accessing and Servicing the Site Complies

D4.7. Fencing Complies ­ see Appendix ­ Development
Control Plan Compliance

D4.8 Lighting Complies

Section 79C(1)(a)(iv) The provisions of the regulations
In accordance with Section 143 of the Environmental Planning and Assessment Regulation 2000, an
assessment of the fire protection and structural capacity of the proposed building is necessary. The
application was referred to Council's Building Surveyor for assessment with no objections raised, subject to
the recommended conditions.

The proposed development complies with the requirements of the Regulations.

Section 79C(1)(b)The likely impacts of the development
Visual Impact 
The proposed rectangular shaped design of the building is not dissimilar to the design of other building with
narrower street presentation. Whilst the highest point of the building is 14.6m,  the accompanied Visual
Impact Plans (VIP)/perspectives, prepared by the applicant show that there will be no major visual impacts
when viewed from Dunheved Road and a minor visual impact from the Golf Course. 

The provision of continuous landscaping buffer along the rear boundary fronting the golf course, and future
road and all other boundaries including the front, will assist in minimising its bulk and scale of the building.
A careful selection of the exterior building material and soft colour pallets, combined with proposed planting
will assist to visually break up its mass and the view of the façade and blending the development into its
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surrounding context resulting it to be generally compatible with the other larger industrial buildings in the
area. The development is thus considered to have minimal visual impact.

Acoustic Impact 
The nearest residential area is located 1.2 kilometres from the site and as the transportation route is via
industrial roads and the potential for noise impact to residences is unlikely to be significant. The
application was examined by Council's Environmental Management Officer who has raised no objection to
the proposal, however, as there is a recreation facility at the rear (although separated by future road), and if
external works are carried out it may result in adverse acoustic impact. A written email has been provided
by the applicant confirming that all works are carried out inside of buildings (there will be no external works
conducted) in its operation and a condition will be recommended to adhere to this.

Traffic, Access and Parking 
The application was accompanied by Traffic Impact Assessment prepared by Barker Ryan Stewart and
dated 30 January 2019. The objective of this report was to assess the impact of the development traffic on
the surrounding road network and review the internal driveway and parking layout design of the
development. 

The development proposes two (2) separate 8m wide entry and 10m wide exit to allow for easy vehicular
access for 26m long B­ double trucks  to enter and leave the site in a forward direction. This will allow
larger vehicles to utilise the existing full movement vehicle access on to Dunheved Circuit and then further
on to Forrester Road and Links Road without having significant adverse impact. 

The parking requirements under the DCP 2014 is as follows:

Total floor area   DCP parking
requirements

RMS Parking requirements Parking provided

Warehouse 1
16,950sqm

1@100sqm
= 170 spaces

1@300sqm
= 56.5= 57 spaces

106 spaces

Warehouse 2
5,000sqm

1@100sqm
= 50 spaces

1@300sqm
= 16.6=17spaces

20 spaces

Office 261sqm 1@40sqm
= 6.5= 7spaces

1@40m2
= 7spaces

7 spaces

227 spaces 81 spaces

Total shortfall 94 spaces

Total over 52 spaces

Total provided 133 spaces

The proposal provides 133 on­site parking spaces however, in order to achieve a better design outcome of
the development, 14 parking spaces along the front have been recommended to be removed for the
provision of a deeper landscaping strip along the frontage of the site. This will result in having 119 on site
the parking spaces which is less than the required 227 spaces by Council's Development Control Plan
(DCP) 2014. The submitted Traffic Report has justified the non­compliance with Council's DCP, specifying
that:

The scale of the warehouse is substantially larger than that the scale intended in the DCP (which is
more appropriate for small scale or 'boutique' warehouse); 
The demand for parking for such facilities are not high and does not attract many customers on site;
Although there is a shortfall of 94 parking spaces in comparison to DCP standard, it exceeds the
parking numbers required by the RMS guidelines by 52 spaces for such developments;
The parking demand is mainly for the 45 staff and some customers; and
The proposed number of parking spaces are sufficient to cater for this development.

The proposed development along with the Traffic Report has been examined by Council's Traffic Engineer
and have advised that, whilst the proposed parking numbers are less than Council's DCP 2014
requirement, it does however comply with the RMS guideline Guide to Traffic Generating Developments for
this type and scale of warehouse distribution facilities. They agree that demand for on site parking for such
usage is generally low and the proposed 133 on site parking spaces are considered to be sufficient to cater
for all employees (45 people) and any visitors during its operation and is acceptable for such type of
developments.  They have raised no objection to the proposal subject to all parking spaces are provided in
accordance with AS 2890. 
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Whilst the will result in having a total number of 119 on site parking spaces, it is considered to be sufficient
to cater for the operation of the proposed development and is considered to be suitable DCP variation.

Landscaping
The submitted landscape plan prepared by Meraki Green Landscape Architecture will include various
species of trees along the frontage, rear and side boundaries which will result in an improved streetscape
and the amenity of the area. The landscaping area along the frontage has been required to be further
increased to achieve an improved design outcome of the development.

Drainage 
The site falls to the rear and the drainage system plan has been prepared showing a discharge point within
the adjoining property (Lot 1 DP 319058) to the rear of the site owned by Land Lease. A letter has been
submitted by Land Lease giving permission to the applicant for the creation of drainage easement over their
property. The submitted drainage plan show on site detention basin and water quality tanks proposed as
part of drainage system for the development then discharged to the rear drainage easement. 

The submitted hydrologic analysis shows that, with the provision of the on­site detention system detailed
above, the post development peak flows from the site will be attenuated to less than pre­development
meeting the requirements of Council. It is also stated in the report that the water quality discharging from
the site in the post development is improved from the proposed OSD tanks, rainwater tanks, EnviroPods
and StormwaterFilter cartridges.

The plans have been examined by Council's development engineer and have advised that drainage system
for the development can comply with Council's drainage requirements. However, as the development relies
upon the creation of an easement over adjoining rear property, the applicant will need to register the
easement with the Land and Property Information (LPI) first and as such a deferred commencement
consent has been recommended for this to occur. The development engineer otherwise has raised no
objections to the proposal subject to their recommended conditions.

Services
The site has access to all services available to be tapped into for the proposed development.

It is noted that the site has water pipe and transmission easements within the site. The applicant has
stated that they have discussed the development proposal with Sydney Water and Integral Energy for their
requirements to construct the building over the easements. They will need to obtain appropriate approvals
from Sydney Water to meet their requirements to encase the pipes as well Integral Energy requirements
for the building to be constructed over the easements and this has been conditioned to obtained prior to
Construction Certificate being approved.

Section 79C(1)(c)The suitability of the site for the development
The site is suitable for the following reasons:
 

The site has good access to regional significant roads, being Forrester Road and Links Road and
approved as 26m B­double routes;
Industrial development of similar bulk and scale is located to the north and east of this site;  
The development is consistent with other existing developments in the area; 
The site is able to drain to Council's satisfaction; and  
The site is within Dunheved Industrial Estate and make good use of industrial land and as such
suitable for developments.

Section 79C(1)(d) Any Submissions

Community Consultation
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In accordance with Clause 4.4 of Appendix F4 of Penrith Development Control Plan 2014, the proposed
development was notified to nearby and adjoining residents. The proposal was on exhibition and was also
advertised in a local newspaper between 4 March 2019 to 18 March 2019. 

Council received one submissions in response raising concerns of the following:

Issues raised Comments

Potential Increase demand on street parking which
will have adverse traffic movements along
Dunheved Circuit and will have adverse impact on
their business

The proposal and traffic impact assessment has
been examined by Council's Traffic Engineer and
have advised that the maximum traffic is generated
during shift change over of staff and the parking
spaces provided for the development is sufficient to
cater for the operation of the facility and unlikely to
put pressure on  street parking.

Increased  large truck movements from the
development  will increase congestion at Forrester
Road junction

The proposal has been examined by Council's
Traffic Engineer and have advised that the existing
road system along Dunheved Circuit leading to
Forrester Road are able to cater for increased truck
traffic.
Whilst there will be some amount of traffic increase
along access to Forrester Road, it will still be able
to cater for the increase traffic and does not
warrant refusal of the application.

Link Road extension should be completed before
the application is approved.

Extension of Links Road is in planning stage and
envisaged to be constructed in the near future and
connected to Jordan Springs and St Marys.

Referrals
The application was referred to the following stakeholders and their comments have formed part of the
assessment:

Referral Body Comments Received

Building Surveyor No objections ­ subject to conditions

Development Engineer No objections ­ subject to conditions

Environmental ­ Environmental
management

No objections ­ subject to conditions

Environmental ­ Waterways No objections ­ subject to conditions

Traffic Engineer No objection subject to conditions

Section 79C(1)(e)The public interest
The proposed development will not generate any significant issues of public interest, subject to conditions.
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Conclusion

In assessing this application against the relevant environmental planning policies, being Penrith Local
Environmental Plan 2010 and Penrith Development Control Plan 2014, the proposal satisfies the aims, objectives
and provisions of these policies. 

The proposed design is generally compatible with other existing developments in the area.
The proposal will provide employment for the local people of the area during construction phase and on going
operation.
The site is suitable for the proposed development.
There is unlikely to be significant negative impacts arising from the proposed development.
The proposal is in the public interest.
Therefore, the application is worthy of support.

As the development relies upon easement over the rear property, an easement required to be created over the
rear adjoining property and must be registered with the Land and Property Information. This is required to be
carried out prior to the consent being operational and as such is recommended for deferred commencement
consent and  subject to other recommended conditions.

Recommendation

1.  That the request pursuant to Clause 4.6 of the Penrith LEP 2010 be supported; and 
2.  That Development Application DA19/0135 for the demolition of existing structures, construction of two

attached buildings for a warehouse and distribution facility and related site works including access road
construction, drainage works, parking areas and landscaping works at 65 ­ 75 Dunheved Circuit, St
Marys be approved as deferred commencement consent and subject to the following conditions.
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CONDITIONS

General

1 A001 ­ Approved plans table 
The development must be implemented substantially in accordance with the following plans numbered

Drawing Title Drawing Reference Prepared by               Dated

Site Plan DA 02

(Issue D)

Borg Construction 07.08.2019

Floor Plan Main

Building

DA 04

(Issue D)

Borg Construction 07.08.2019

Roof Plan DA 05

(Issue D)

Borg Construction 07.08.2019

Elevation and Section

for Main Building

DA 06

(Issue D)

Borg Construction 07.08.2019

 Vehicle movement

Plan

DA 07

(Issue D)

Borg Construction 07.08.2019

Waste Management

Plan

DA09 (Issue D) Borg Construction 07.08.2019

Landscape Plan 103 (Issue C) Meraki Green Architecture May.2019

Concept Stormwater

Plans

SY180157C101, 111, 112,

113, 114, 121, 131, 141, 151,

161 & 171 (Revision C)

Barker Ryan Stewart 02.05.2019

 

and stamped approved by Council, the application form and any supporting information received with the

application, except as may be amended in red on the attached plans and by the following conditions.

2 A019 ­ OCCUPATION CERTIFICATE (ALWAYS APPLY) 
The development shall not be used or occupied until an Occupation Certificate has been issued. 

3 A026 ­ Advertising sign (not for residential) 
A separate development application for the erection of a sign or advertising structure, other than approved by this

consent or an advertisement listed as exempt development, is to be submitted to Penrith City Council, complying

with the requirements of Penrith Development Control Plan 2014 ­ Advertising Signs. 

4 A029 ­ HOURS OF OPERATION AND DELIVERY TIMES 
The operating hours are 24 hours a day, Monday to Sunday.

5 A030 ­ No retail sales 
No retail sale of goods shall be conducted from the subject premises.

6 A032 ­ Goods in buildings 
All materials and goods associated with the use shall be contained within the building at all times.

7 A038 ­ LIGHTING LOCATIONS 
Prior to the issue of an Occupation Certificate, any lighting system to be installed for the development is to be

uniform lighting across common areas and driveways. Exterior lighting shall be located and directed in such a

manner so as not to create a nuisance to surrounding landuses. The lighting shall be the minimum level of

illumination necessary for safe operation. The lighting shall be in accordance with AS 4282 “Control of the obtrusive

effects of outdoor lighting” (1997). 
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8 A039 ­ Graffiti 
The finishes of all structures and buildings are to be maintained at all times and any graffiti or vandalism

immediately removed/repaired.

9 A046 ­ Obtain Construction Certificate before commencement of works 
A Construction Certificate shall be obtained prior to commencement of any building works. 

10 A Special (BLANK) 
Prior to the release of the Construction Certificate, detailed design of all boundary fences shall be
submitted to Council for consideration and approvals. The front boundary fence shall be constructed with see
through palisade metal material and painted in black or green colour and located behind landscaping area or
at least 3m behind the front boundary.

11 A Special (BLANK) 
Any plant equipment proposed for the development are to be located within the roof area and/or integrated
with the building design so that it forms part of the building design and is well integrated with the built form.

12 A Special (BLANK) 
Prior to the issue of the Construction Certificate, the applicant shall obtain any required approval from the
Sydney Water and Integral or Endeavour Energy to construct the building over the water pipe and
transmission easements. All associated costs to obtain approvals and associated construction costs shall be
borne by the applicant.

13 A Special (BLANK) 
Prior to the issue of the Construction Certificate, detailed schedule of external finishes shall be submitted
to Council for consideration and approval. Consideration shall be given to use soft earthy/pastel colours for
larger surface areas of the facades.

14 A Special (BLANK) 
Prior to the release of the Construction Certificate, the landscaping area along the frontage of the site
shall be widened to 10m as shown in red on the approved landscape and site plans and the amended
landscape and site plans shall be submitted to Council for consideration and approval.

15 A Special Condition (BLANK) 
Prior to the issue of a Construction Certificate the Certifying Authority shall ensure that a draft Operation
and Maintenance Manual is provided for all proposed stormwater treatment measures. The manual should
include checklists and details on the cleaning/maintenance requirements of the proposed treatment
measures as well as detail on how this will be managed (nominate who will be responsible).

Demolition

16 B001 ­ Demolition of existing structures 
The existing structures on site are to be demolished as part of the approved work.

17 B002 ­ AS FOR DEMOLITION AND DISPOSAL TO APPROVED LANDFILL SITE 
All demolition works are to be conducted in accordance with the provisions of AS 2601­1991 “The Demolition of

Structures”. Prior to demolition, all services shall be suitably disconnected and capped off or sealed to the

satisfaction of the relevant service authority requirements. 

All demolition and excavated material shall be disposed of at a Council approved site or waste facility. Details of the

proposed disposal location(s) of all excavated material from the development site shall be provided to the Principal

Certifying Authority prior to commencement of demolition.
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18 B003 ­ ASBESTOS 
You should read Council's Fact Sheet titled "Handling and Disposal of Fibrous Cement Products" before any

demolition works commence on the site. 

Prior to commencement of demolition works on site, a portaloo with appropriate washing facilities shall be

located on the site and the Principal Certifying Authority is to be satisfied that: 

Measures are in place so as to comply with the WorkCover Authority's "Short Guide to Working with Asbestos

Cement" and

The person employed to undertake the works is a licensed asbestos removal contractor and is holder of a

current WorkCover Asbestos Licence.

Any demolition works involving the removal of all asbestos shall only be carried out by a licensed asbestos removal

contractor who has a current WorkCover Asbestos Licence. 

All asbestos laden waste, including asbestos cement flat and corrugated sheeting must be disposed of at a tipping

facility licensed by the Environmental Protection Authority to receive asbestos wastes.

19 B004 ­ Dust 
Dust suppression techniques are to be employed during demolition to reduce any potential nuisances to

surrounding properties.

20 B005 ­ Mud/Soil 
Mud and soil from vehicular movements to and from the site must not be deposited on the road.

21 B006 ­ Hours of work 
Demolition works will be restricted to the following hours in accordance with the NSW Environment Protection

Authority Noise Control Guidelines:

  

Mondays to Fridays, 7am to 6pm

Saturdays, 7am to 1pm (if inaudible on neighbouring residential premises), otherwise 8am to 1pm

No demolition work is permitted on Sundays and Public Holidays.

In the event that the demolition relates to works inside the building and do not involve external walls or the roof, and

do not involve the use of equipment that emits noise then the demolition works are not restricted to the hours stated

above. 

The provisions of the Protection of the Environment Operations Act, 1997 in regulating offensive noise also apply to

all construction works. 

Heritage/Archaeological relics

22 C003 ­ Uncovering relics 
If any archaeological relics are uncovered during the course of the work no further work shall be undertaken until

further directed by Penrith City Council or the NSW Heritage Office. 

The applicant is advised that depending on the possible significance of the relics, an archaeological assessment

and an excavation permit under the Heritage Act, 1977 may be required before any further work can be

recommenced in that area of the site. 

Environmental Matters
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23 D009 ­ Covering of waste storage area 
All waste materials stored on­site are to be contained within a designated area such as a waste bay or bin to ensure

that no waste materials are allowed to enter the stormwater system or neighbouring properties. The designated

waste storage areas shall provide at least two waste bays / bins so as to allow for the separation of wastes, and are

to be fully enclosed when the site is unattended.

24 D010 – Appropriate disposal of excavated or other waste 
All excavated material and other wastes generated as a result of the development are to be re­used, recycled or

disposed of in accordance with the approved waste management plan.

Waste materials not specified in the approved waste management plan are to be disposed of at a lawful waste

management facility. Where the disposal location or waste materials have not been identified in the waste

management plan, details shall be provided to the Certifying Authority as part of the waste management

documentation accompanying the Construction Certificate application.

All receipts and supporting documentation must be retained in order to verify lawful disposal of materials and are to

be made available to Penrith City Council on request.

25 D011 ­ Traffic noise & acoustic report (if not submitted with DA, otherwise use H007) 
No works external to the building (other than parking and vehicle movements) are permitted by way of this
consent unless otherwise agreed to in writing by Penrith City Council following submission of an Acoustic
Report that addresses and satisfies the NSW Noise Policy for Industries.

26 D014 ­ Plant and equipment noise 
The operating noise level of plant and equipment shall not exceed 5dB(A) above the background noise level when

measured at the boundaries of the premises. The provisions of the Protection of the Environment Operations Act

1997 apply to the development, in terms of regulating offensive noise.
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27 D06A – Approval for bulk earthworks/major filling operations (Use for bulk earthworks/ major filling operations) 
No fill material shall be imported to the site until such time as a Validation Certificate(with a copy of any report

forming the basis for the validation) for the fill material has been submitted to Council. The Validation Certificate

shall:

state the legal property description of the fill material source site,

be prepared by an appropriately qualified person (as defined in Penrith Contaminated Land Development

Control Plan) with consideration of all relevant guidelines (e.g. EPA, ANZECC, NH&MRC), standards, planning

instruments and legislation,

clearly indicate the legal property description of the fill material source site,

provide details of the volume of fill material to be used in the filling operations,

provide a classification of the fill material to be imported to the site in accordance with the Environment

Protection Authority’s “Environmental Guidelines:   Assessment, Classification & Management of Non­Liquid

Wastes” 1997, and

(based on the fill classification) determine whether the fill material is suitable for its intended purpose and land

use and whether the fill material will or will not pose an unacceptable risk to human health or the environment.

 
An appropriately qualified person/s (as defined in the Penrith City Council Contaminated Land Development Control

Plan) shall:

Supervise the filling works,

(On completion of filling works) carry out an independent review of all documentation relating to the filling of the

site, and shall submit a review findings report to Council and any Principal Certifying Authority,

Certify by way of a Compliance Certificate or other written documentation that fill materials have been placed on

the site in accordance with all conditions of this consent and that the site will not pose an unacceptable risk to

human health or the environment. A copy of the Compliance Certificate or other documentation shall be

submitted to Council and any Principal Certifying Authority.

The contact details of any appropriately qualified person/s engaged for the works shall be provided with the Notice of

Commencement.

If the Principal Certifying Authority or Penrith City Council is not satisfied that suitable fill materials have been used

on the site, further site investigations or remediation works may be requested. In these circumstances the works

shall be carried out prior to any further approved works.

{Note: Penrith Contaminated Land Development Control Plan defines an appropriately qualified person as “a

person who, in the opinion of Council, has a demonstrated experience, or access to experience in hydrology,

environmental chemistry, soilscience, eco­toxicology, sampling and analytical procedures, risk evaluation and

remediation technologies. In addition, the person will be required to have appropriate professional indemnity and

public risk insurance.”}

28 D Special BLANK 
Prior to works commencing on site, a Soil Management Plan is to be provided to council for approval. This
plan is to be prepared by a suitably qualified environmental consultant and is to address the appropriate
removal of minor levels of oil stained soils during bulk excavation work, as referenced in the Detailed Site
Investigation, 65­73 Dunheved Circuit, St Marys prepared by DRC Environmental dated 3rd June 2019
(reference 300519). 

The Soil Management Plan is to be implemented prior to bulk earthworks commencing. Documentation
confirming the removal of the stained soils is to be provided to council for approval on completion of the
removal works. 

BCA Issues
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29 E01A ­ BCA compliance for Class 2­9 
All aspects of the building design shall comply with the applicable performance requirements of the Building Code

of Australia so as to achieve and maintain acceptable standards of structural sufficiency, safety (including fire

safety), health and amenity for the on­going benefit of the community. Compliance with the performance

requirements can only be achieved by: 

(a) complying with the deemed to satisfy provisions, or 

(b) formulating an alternative solution which: 

complies with the performance requirements, or

is shown to be at least equivalent to the deemed to satisfy provision, or

(c) a combination of (a) and (b). 

It is the owner's responsibility to place on display, in a prominent position within the building at all times, a copy of

the latest fire safety schedule and fire safety certificate/ statement for the building.

Utility Services

30 G002 ­ Section 73 (not for 
A Section 73 Compliance Certificate under the Sydney Water Act 1994 shall be obtained from Sydney Water. The

application must be made through an authorised Water Servicing Coordinator. Please refer to “Your Business”

section of Sydney Water’s website at www.sydneywater.com.au then the “e­developer” icon, or telephone 13 20 92.

The Section 73 Compliance Certificate must be submitted to the Principal Certifying Authority prior to the issue of an

Occupation Certificate.

31 G004 ­ Integral Energy 
Prior to the issue of a Construction Certificate, a written clearance is to be obtained from Endeavour Energy stating

that electrical services have been made available to the development or that arrangements have been entered into

for the provision of services to the development.

In the event that a pad mounted substation is necessary to service the development, Penrith City Council shall be

consulted over the proposed location of the substation before the Construction Certificate for the development is

issued as the location of the substation may impact on other services and building, driveway or landscape design

already approved by Council.

Construction

32 H001 ­ Stamped plans and erection of site notice 
Stamped plans, specifications, a copy of the development consent, the Construction Certificate and any other

Certificates to be relied upon shall be available on site at all times during construction.

The following details are to be displayed in a maximum of 2 signs to be erected on the site:

the name of the Principal Certifying Authority, their address and telephone number,

the name of the person in charge of the work site and telephone number at which that person may be contacted

during work hours,

that unauthorised entry to the work site is prohibited,

the designated waste storage area must be covered when the site is unattended, and

all sediment and erosion control measures shall be fully maintained until completion of the construction

phase.

 
Signage but no more than 2 signs stating the above details are to be erected:

at the commencement of, and for the full length of the, construction works onsite, and

in a prominent position on the work site and in a manner that can be easily read by pedestrian traffic.

All construction signage is to be removed when the Occupation Certificate has been issued for the development.

Version: 1, Version Date: 17/10/2019
Document Set ID: 8892335

http://sr-vm-iconap-1/ICON/Common/Output/Assess.aspx?id=9324&hid=4912
http://sr-vm-iconap-1/ICON/Common/Output/Assess.aspx?id=9324&hid=4970
http://sr-vm-iconap-1/ICON/Common/Output/Assess.aspx?id=9324&hid=4970
http://sr-vm-iconap-1/ICON/Common/Output/Assess.aspx?id=9324&hid=4912
http://sr-vm-iconap-1/ICON/Common/Output/Assess.aspx?id=9324&hid=4912


33 H002 ­ All forms of construction 
Prior to the commencement of construction works: 

(a) Toilet facilities at or in the vicinity of the work site shall be provided at the rate of one toilet for every 20 persons or

part of 20 persons employed at the site.  Each toilet provided must be:

a standard flushing toilet connected to a public sewer, or

if that is not practicable, an accredited sewage management facility approved by the council, or

alternatively, any other sewage management facility approved by council.

(b) All excavations and backfilling associated with the erection or demolition of a building must be executed safely

and in accordance with the appropriate professional standards. All excavations associated with the erection or

demolition of a building must be properly guarded and protected to prevent them from being dangerous to life or

property.

(c) If an excavation associated with the erection or demolition of a building extends below the level of the base of the

footings of a building on an adjoining allotment of land, the person causing the excavation to be made:

must preserve and protect the building from damage, and

if necessary, must underpin and support the building in an approved manner, and

must, at least 7 days before excavating below the level of the base of the footings of a building on an adjoining

allotment of land, give notice of intention to do so to the owner of the adjoining allotment of land and furnish

particulars of the excavation to the owner of the building being erected or demolished.  The owner of the

adjoining allotment of land is not liable for any part of the cost of work carried out for the purposes of this

condition, whether carried out on the allotment of land being excavated or on the adjoining allotment of land,

(includes a public road and any other public place).

(d) If the work involved in the erection or demolition of a building is likely tocause pedestrian or vehicular traffic in a

public place to be obstructed orrendered inconvenient, or involves the enclosure of a public place, ahoarding or

fence must be erected between the work site and the public place:

if necessary, an awning is to be erected, sufficient to prevent any substance from, or in connection with, the

work falling into the publicplace,

the work site must be kept lit between sunset and sunrise if it is likely to be hazardous to persons in the public

place, and

any such hoarding, fence or awning is to be removed when the work has been completed.

34 H041 ­ Hours of work (other devt) 
Construction works that are carried out in accordance with an approved consent that involve the use of heavy

vehicles, heavy machinery and other equipment likely to cause offence to adjoining properties shall be restricted to

the following hours in accordance with the NSW Environment Protection Authority Noise Control Guidelines:

Mondays to Fridays, 7am to 6pm

Saturdays, 7am to 1pm (if inaudible on neighbouring residential premises), otherwise 8am to 1pm

No work is permitted on Sundays and Public Holidays.

 
Other construction works carried out inside a building/tenancy and do not involve the use of equipment that emits

noise are not restricted to the construction hours stated above.

The provisions of the Protection of the Environment Operations Act, 1997 in regulating offensive noise also apply to

all construction works.

Engineering

35 K101 ­ Works at no cost to Council 
All roadworks, stormwater drainage works, associated civil works and dedications, required to effect the
consented development shall be undertaken at no cost to Penrith City Council.
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36 K201 ­ Infrastructure Bond 
An Infrastructure Restoration Bond is to be lodged with Penrith City Council for development involving works
around Penrith City Council's Public Infrastructure Assets. The bond is to be lodged with Penrith City Council
prior to commencement of any works on site or prior to the issue of any Construction Certificate,
whichever occurs first. The bond and applicable fees are in accordance with Council’s adopted Fees and
Charges. 

An application form together with an information sheet and conditions are available on Council’s website. 

Contact Penrith City Council's City Works Department on (02) 4732 7777 or visit Penrith City Council’s
website for more information.

37 K202 ­ S138 Roads Act – Works and Structures ­ Minor Works in the public road DRIVEWAYS ROAD
OPENINGS 
Prior to the issue of any Construction Certificate, a Section138 Roads Act applications, including
payment of application and inspection fees, shall be lodged and approved by Penrith City Council (being the
Roads Authority for any works required in a public road). These works may include but are not limited to the
following: 

a)    Vehicular crossings (including kerb reinstatement of redundant vehicular crossings)
b)    Concrete footpaths and or cycleways
c)    Road opening for utilities and stormwater (including stormwater connection to Penrith City
Council roads and other Penrith City Council owned drainage)
d)    Road occupancy or road closures
e)    The placement of hoardings, structures, containers, waster skips, signs etc. in the road reserve
f)    Temporary construction access

 
All works shall be carried out in accordance with the Roads Act approval, the development consent, including
the stamped approved plans, and Penrith City Council’s specifications, guidelines and best engineering
practice.
 
Contact Penrith City Council's City Works Department on (02) 4732 7777 or visit Penrith City Council’s
website for more information.
 
Note:
 

a)    Where Penrith City Council is the Certifying Authority for the development, the Roads Act
approval for the above works may be issued concurrently with the Construction Certificate.

b)    Separate approvals may also be required from the Roads and Maritime Services for classified
roads.

c)    All works associated with the Roads Act approval must be completed prior to the issue of any
Occupation Certificate or Subdivision Certificate as applicable.

38 K209 ­ Stormwater Concept Plan 
The stormwater management system shall be provided generally in accordance with the concept plan/s
lodged for development approval, prepared by prepared by Barker Ryan and Stewart reference SY180157C101
to SY180157C171, revision C dated 2 May 2019.
 
Engineering plans and supporting calculations for the stormwater  management systems are to be prepared
by a suitably qualified person and shall accompany the application for a Construction Certificate.
 
Prior to the issue of a Construction Certificate the Certifying Authority shall ensure that the
stormwater management system has been designed in accordance with Council’s Stormwater
Drainage for Building Developments and Water Sensitive Urban Design Policy.
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39 K212 ­ No loading on easements 
Prior to the issue of any Construction Certificate, the Certifying Authority shall ensure that the
foundations of proposed structures adjoining the drainage and/ or services easement have been designed
clear of the zone of influence.

40 K301 ­ Sediment & Erosion Control 
Prior to commencement of any works associated with the development, sediment and erosion control
measures shall be installed in accordance with the approved Construction Certificate and to ensure
compliance with the Protection of the Environment Operations Act 1997 and Managing Urban Stormwater
series from the Office of Environment and Heritage. The erosion and sediment control measures are to be
maintained in accordance with the approved erosion and sediment control plan(s) for the development and the
Department of Housing's “Managing Urban Stormwater: Soils and Construction” 2004.

The erosion and sediment control measures shall remain in place and be maintained until all disturbed areas
have been rehabilitated and stabilised.

41 K302 ­ Traffic Control Plan 
Prior to commencement of any works associated with the development, a Traffic Control Plan, including
details for pedestrian management, shall be prepared in accordance with AS1742.3 “Traffic Control Devices for
Works on Roads” and the Roads and Maritime Services’ publication “Traffic Control at Worksites” and certified
by an appropriately accredited Roads and Maritime Services Traffic Controller.

Traffic control measures shall be implemented during the construction phase of the development in
accordance with the certified plan. A copy of the plan shall be available on site at all times.

Note:

a)    A copy of the Traffic Control Plan shall accompany the Notice of Commencement to Penrith City
Council.

b)    Traffic control measures may require road occupancy / road closure approvals issued under
Section 138 of the Roads Act by Penrith City Council prior to the issue of a Construction Certificate.

42 K405 ­ Turf to Verge 
Upon completion of all works in the road reserve, all verge areas fronting and within the development are to be
turfed. The turf shall extend from the back of kerb to the property boundary, with the exception of concrete
footpaths, service lids or other infrastructure which is not to be turfed over. Turf laid up to concrete footpaths,
service lids or other infrastructure shall finish flush with the edge.

43 K406 ­ Underground Services 
All existing (aerial) and proposed services for the development, including those across the frontage of the
development are to be located or relocated underground in accordance with the relevant authorities regulations
and standards.

44 K501 ­ Penrith City Council clearance – Roads Act/ Local Government Act 
Prior to the issue of any Occupation Certificate, the Principal Certifying Authority shall ensure that all
works associated with a S138 Roads Act approval or S68 Local Government Act approval have been
inspected and signed off by Penrith City Council.

45 K502 ­ Works as executed – General and Compliance Documenation 
Prior to the issue of an Occupation Certificate, works­as­executed drawings, final operation and
maintenance management plans and any other compliance documentation shall be submitted to the Principal
Certifying Authority in accordance with Penrith City Council’s Engineering Construction Specification for Civil
Works, WSUD Technical Guidelines and Stormwater Drainage for Building Developments.
 
An original set of works­as­executed drawings and copies of the final operation and maintenance
management plans and compliance documentation shall also be submitted to Penrith City Council with
notification of the issue of the Occupation Certificate where Council is not the Principal Certifying Authority.
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46 K504 ­ Stormwater Compliance 
Prior to the issue of any Occupation Certificate, the Principal Certifying Authority shall ensure that the: 

Have been satisfactorily completed in accordance with the approved Construction Certificate and the
requirements of this consent.
Have met the design intent with regard to any construction variations to the approved design.
Any remedial works required to been undertaken have been satisfactorily completed.

Details of the approved and constructed system/s shall be provided as part of the Works As Executed
drawings.

47 K505 ­ Restriction as to User and Positive Covenant 
Prior to the issue of any Occupation Certificate, a restriction as to user and positive covenant relating to
the: 

Stormwater management systems (including on­site detention and water sensitive urban design
measures)

Shall be registered on the title of the property. The restriction as to user and positive covenant shall be in
Penrith City Council’s standard wording as detailed in Penrith City Council’s Stormwater Drainage
Specification for Building Development – Appendix F.

48 K510 ­ Entry/ Exit signage 
Prior to the issue of any Occupation Certificate, 'Entry and Exit" signage shall be placed within the
development site which is to be clearly visible from the public road.

49 K511 ­ Directional signage 
Prior to the issue of any Occupation Certificate, directional signage and linemarking shall be installed
indicating directional movements and the location of customer parking to the satisfaction of the Principal
Certifying Authority.

50 K601 ­ Stormwater Management system operation and maintenance 
The stormwater management systems shall continue to be operated and maintained in perpetuity for the life
of the development in accordance with the final operation and maintenance management plan. 

Regular inspection records are required to be maintained and made available to Penrith City Council on
request.  All necessary improvements are required to be made immediately upon awareness of any
deficiencies in the stormwater management systems and in the treatment measure/s.

51 K Special (BLANK) 
All vehicle are to enter and leave in a forward direction.

52 K Special (BLANK) 
Prior to the issue of any Construction Certificate, the Certifying Authority shall ensure that the plans
include dimensions of driveways that accommodate 26m long B­double turning paths that do not encroach
over the driveways or the opposite traffic lane in Dunheved Circuit, ramps, aisles, parking spaces, accessible
parking, bicycle parking, 1.5 metre wide concrete footpath along frontage of Dunvehed Circuit, 1.5 metre wide
accessible pedestrian footpath access from the footpath in Dunheved Circuit to the principle point of entry to
the building, other internal footpaths, services vehicle manoeuvring and loading areas complying with AS
2890, AS 1428, Council Development Control Plan 2014 (DCP) Section C10.

53 K Special (BLANK) 
Prior to the issue of any Construction Certificate, the Certifying Authority shall ensure that the plans
include complying numbers of secure, all weather bicycle parking, any required end of journey facilities,
change rooms, showers, lockers are to be provided at convenient locations in accordance with Council
Development Control Plan (DCP) 2014, Section C10 Section 10.7, AS 2890.3 Bicycle Parking Facilities and
Planning Guidelines for Walking and Cycling (NSW Government 2004).

a)     Stormwater management systems (including on­site detention and water sensitive urban design)
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54 K Special (BLANK) 
Prior to Occupation Certificate, appropriate signage and pavement marking, visible from Dunheved
Circuit and on­site shall to be installed to reinforce designated northern driveway as entry only and southern
driveway as exit only, vehicle circulation and to direct staff / delivery vehicle drivers / service vehicle drivers /
visitors to on­site parking, delivery and service areas to the satisfaction of the Principal Certifying Authority.

55 K Special (BLANK) 
Sight distance requirements at the car park driveway is to be in accordance with AS 2890.1, Figure 3.2 and
Figure 3.3. Sight distance requirements at the heavy vehicle driveway is to be in accordance with AS 2890.2
Figure 3.3 and Figure 3.4.

The required sight lines around the driveway entrances and exits are not to be compromised by street trees,
landscaping or fencing.

56 K Special (BLANK) 
Subleasing of car parking spaces is not permitted by this Consent.

57 K Special (BLANK) 
Prior to the issue of any Construction Certificate, the Certifying Authority shall ensure that vehicular
access, circulation, manoeuvring, pedestrian,  and parking areas associated with the subject development are
in accordance with AS 2890.1, AS2890.2, AS2890.6, and accessible parking is to be provided with
accessible paths of travel to the facility in accordance with AS 2890.6 and Penrith City Council’s Development
Control Plan and Council requirements, to the satisfaction of the Principal Certifying Authority. 

58 K Special (BLANK) 
All car spaces, truck manoeuvring areas and loading areas are to be sealed/line marked and dedicated for the
parking of vehicles only and not be used for storage of trucks/shipping containers/ tyre
stockpiles/materials/products/waste materials etc.

Landscaping

59 L001 ­ General 
All landscape works are to be constructed in accordance with the stamped approved Plan Number LP.01/A to

LP.05/A (as amended in red by Council) prepared by Meraki Green Landscape Architecture dated May 2019, Section

C Landscape Design in Penrith  Development Control Plan 2014. 

Landscaping shall be maintained:

in accordance with the approved plan, and

in a healthy state, and in perpetuity by the existing or future owners and occupiers of the property.

 

If any of the vegetation comprising that landscaping dies or is removed, it is to be replaced with vegetation of the

same species and, to the greatest extent practicable, the same maturity as the vegetation which died or was

removed.
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60 L003 ­ Report requirement 
The following series of reports relating to landscaping are to be submitted to the nominated consent authority at the

appropriate time periods as listed below. These reports shall be prepared by a landscape professional or a

qualified person.

i. Implementation Report

Upon completion of the landscape works associated with the developmentand prior to the issue of an Occupation

Certificate for the development, an Implementation Report must be submitted to the Principal Certifying Authority

attesting to the satisfactory completion of the landscaping works for the development. The report is to be prepared by

a landscape professional or a qualified person.

An Occupation Certificate should not be issued until such time as a satisfactory Implementation Report has been

received. If Penrith City Council is not the Principal Certifying Authority, a copy of the satisfactory Implementation

Report is to be submitted to Council together with the Occupation Certificate for the development.

The approved plans shall be implemented at the expense of the property owners.

61 L005 ­ Planting of plant 
All plant material associated with the construction of approved landscaping is to be planted in accordance with the

Tree Planting Specification prescribed in Penrith Development Control Plan 2014.

62 L006 ­ Aust Standard 
All landscape works are to meet industry best practice and the following relevant Australian Standards: 

AS 4419 Soils for Landscaping and Garden Use,

AS 4454 Composts, Soil Conditioners and Mulches, and

AS 4373 Pruning of Amenity Trees.

63 L007 ­ Tree protectionmeasures–no TMPwith DA 
All trees that are required to be retained as part of the development are to be protected in accordance with the

minimum tree protection standards prescribed Development Control Plan 2014.

64 L008 ­ Tree PreservationOrder 
No trees are to be removed, ringbarked, cut, topped or lopped or wilfully destroyed (other than those within the

proposed building footprint or as shown on the approved plans) without the prior consent of Penrith City Council and

in accordance with Council’s Tree Preservation Order and Policy.

Certification
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65 Q006 ­ Occupation Certicate (Class 2 ­ 9) 
An Occupation Certificate is to be obtained from the Principal Certifying Authority on completion of all works and prior

to the occupation of the building/tenancy and commencement of the approved use. The Occupation Certificate shall

not be issued if any conditions of this consent, but not the conditions relating to the operation of the development,

are outstanding, and the development does not comply with the provisions of the Environmental Planning and

Assessment Act and Regulation.

Before the Occupation Certificate can be issued for the development, Fire Safety Certificates issued for the building

are to be submitted to Penrith City Council and the New South Wales Fire Brigades. In addition, a Compliance

Certificate or other documentation deemed suitable to the Principal Certifying Authority (PCA) is to be submitted to

the PCA, detailing compliance with: 

The provisions of AS1428.1 and that any person with disabilities can access the building, including its

perimeter. In this regard, the Compliance Certificate (or other documentation) is to be prepared by an

accredited access consultant.

Condition 37 and 44 where upon Council has certified that the works approved under the Roads Act 1993
are satisfactorily completed.

 
A copy of the Occupation Certificate and all necessary documentation supporting the issue of that Certificate

including the above mentioned documents shall be submitted to Penrith City Council, if Council is not the Principal

Certifying Authority.

66 Q01F ­ Notice of Commencement & Appointment of PCA2 (use for Fast Light only) 
Prior to the commencement of any earthworks or construction works on site, the proponent is to:

(a) employ a Principal Certifying Authority to oversee that the said works carried out on the site are in accordance

with the development consent and related Construction Certificate issued for the approved development, and with

the relevant provisions of the Environmental Planning and Assessment Act and accompanying Regulation, and

(b) submit a Notice of Commencement to Penrith City Council. 

The Principal Certifying Authority shall submit to Council an “Appointment of Principal Certifying Authority” in

accordance with Section 81A of the Environmental Planning and Assessment Act 1979. 

Information to accompany the Notice of Commencement 

Two (2) days before any earthworks or construction/demolition works are to commence on site (including the

clearing site vegetation), the proponent shall submit a “Notice of Commencement” to Council in accordance with

Section 81A of the Environmental Planning and Assessment Act 1979.

Schedule 1 (Deferred Commencement)

67 S Special (Deferred commencement condition) 
A. A minimum 3m wide stormwater drainage easement shall be provided in property at 118

Links road, St Marys (Lot 1 DP 31908) in favor of property at 65 ­ 73 Dunheved Circuit, St
Marys (Lot 1 DP 1175850) to cover the proposed stormwater pipeline and associated
headwall according to Concept Stormwater and Grading Plan Sheet 1, Plan No:
SY180157C111, Rev C, Dated 02/05/2019, Prepared by Barker Ryan Stewart and evidence
of registration of the easement with Land and Property Information (LPI) shall be submitted
to Penrith City Council. Easement widths shall be in accordance with Penrith City Council’s
adopted Design Guidelines.
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Appendix ­ Development Control Plan Compliance
Development Control Plan 2014

Part C ­ City­wide Controls
C1 Site Planning and Design Principles
Whilst the building appears to be large, it is not too dissimilar in bulk, scale and design to the
several other existing buildings in the area. With  the inclusion of continuous landscaping/tree
buffer being provided along the frontage and all boundaries, it's overall visual impacts will be
minimised when viewed from public domain and surrounding area.

C6 Landscape Design
The site has no vegetation except for couple of trees along the frontage. The proposed species
of trees along the frontage and all boundaries are considered to result in an improved
streetscape and the amenity of the area. 

C10 Transport, Access and Parking 
The proposed development has been examined by Council's Traffic Engineer and have advised
that although the proposed parking numbers are less than Council's DCP requirement, it does
comply with the RMS guideline requirement for this type and scale of warehouse development.
The demand for on site parking for such usage is unilkely to be high and hence the proposed
119 parking spaces are considered to be acceptable subject to all spaces being provided in
accordance with AS 2890. This has been further discussed under the 'likely impacts' section of
this report.

The two separate vehicle access to the site is considered to be satisfactory to cater for large
trucks to enter and leave the site in a forward direction and condition has been recommended
that all driveways are in accordance with AS 2890.

D4 Industrial Development
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4.1 Key Precincts
The subject site is located within the Precinct 1 shown in Figure D4.3 of the DCP.  

4.2 Building Height
The development does not comply with the height controls contained within Penrith LEP. This
issue is further discussed under the 'Clause 4.6 Exceptions to development standards' section
of this report. 

4.3 Building Setbacks and Landscape 
The subject site has a road frontage to Dunheved Road as such, the building setback controls
of 9m contained within section 4.3 are applicable. The development provides 20m front setback
and complies with this requirement. 

The application was accompanied by a landscape plan prepared by Meraki Green Architecture
dated May 2019 showing planting along the frontage and along all boundaries demonstrating
that the proposed planting will enhance the street presentation of the warehouse and minimise
the visual impact of hard surface areas and the amenity of the area in long term. 

4.4 Building Design 
The objectives of this section of the DCP relate to industrial development architectural design,
sustainability and visual impact. Discussion against these aspects of the proposal are further
discussed under the 'Clause 7.4 Sustainable development' and 'likely impacts' sections of this
report and found to be satisfactory.

4.5 Storage of Materials and Chemicals 
No external storage of materials or chemicals is proposed. 

4.6 Accessing and Servicing the site 
The objectives of this section of the DCP aim to ensure industrial development has safe and
efficient movement into and out of the site The development provides sufficient parking on­site
for the facility and provides parking that enhances the function and appearance of the industrial
development and ensures pedestrian needs are adequately and safely accommodated. 

4.7 Fencing 
The landscape plan indicates that there will be 2.1m high security fence however, no details
have been provided in regards to the type. As such, a condition of consent is recommended
that details of the fencing be provided prior to the issue of a construction certificate.

4.8 Lighting
It is recommended that a condition of consent be included to ensure that external lighting
complies with relevant Australian Standards and is located and directed as not to create a
nuisance to surrounding landuses.
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Plant List
ID Botanical Name Common Name Pot Size Mature Height Mature Spread Qty

Trees
ER Elaeocarpus reticulatus Blueberry Ash 200mm 5 - 10m 3.5 - 6m 32
LC Lophostemon confertus Box Brush 45L 10 - 15m 8m 11
Shrubs
AcLi Acacia 'Limelight' Limelight 140mm 1.2m 1- 2m 12
ASM Acmena smithii 'Minor' Lilly Pilly 140mm 2- 3m 1- 2m 25
AFN Agonis flexuosa 'nana' Dwarf Willow Peppermint 200mm 1m 1m 79
BGC Banksia 'Giant Candles Banksia 'Giant Candles' 140mm 4m 3.5 - 6m 22
BO Breynia oblongifolia Coffee Bush 140mm 3m 2m 19
CE Callistemon Endeavour Callistemon Endeavour 140mm 3m 3m 100
GMo Grevillea ‘Moonlight' Grevillea 'Moonlight' 140mm 5m 3 - 5m 30
GHG Grevillea 'Honey Gem' Honey Gem 140mm 3 - 5m 3.5 - 6m 3
GMP Grevillea 'Misty Pink' Misty Pink 140mm 3m 3m 3
GOM Grevillea 'Orange Marmalade' Orange Marmalade tube 3m 3m 7
WF Westringia fruticosa Coastal Rosemary 200mm 1.5m 1.5m 159
Ground Covers
GMT Grevillea 'Mt Tamboritha' Woolly Grevillea 140mm 0.3 - 0.45m 1.2 - 2.0m 65
Grasses
LL Lomandra longifolia Spiny-headed Mat-Rush tube 0.75 - 0.9m 0.9 - 1.2m 316
LK Lomandra longifolia 'Katrinus' Katrinus Mat-Rush 140mm 0.75 - 0.9m 0.9 - 1.2m 59
Climbers
HSc Hibbertia scandens Guniea Flower 140mm 0.3 - 0.45m 4 - 6m 34
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Plant List
ID Botanical Name Common Name Pot Size Mature Height Mature Spread Qty

Trees
LC Lophostemon confertus Box Brush 45L 10 - 15m 8m 10
Shrubs
AcLi Acacia 'Limelight' Limelight 140mm 1.2m 1- 2m 12
AFN Agonis flexuosa 'nana' Dwarf Willow Peppermint 200mm 1m 1m 78
CE Callistemon Endeavour Callistemon Endeavour 140mm 3m 3m 40
WF Westringia fruticosa Coastal Rosemary 200mm 1.5m 1.5m 159
Ground Covers
GMT Grevillea 'Mt Tamboritha' Woolly Grevillea 140mm 0.3 - 0.45m 1.2 - 2.0m 40
Grasses
LL Lomandra longifolia Spiny-headed Mat-Rush tube 0.75 - 0.9m 0.9 - 1.2m 182
LK Lomandra longifolia 'Katrinus' Katrinus Mat-Rush 140mm 0.75 - 0.9m 0.9 - 1.2m 59
Climbers
HSc Hibbertia scandens Guniea Flower 140mm 0.3 - 0.45m 4 - 6m 35
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Plant List
ID Botanical Name Common Name Pot Size Mature Height Mature Spread Qty

Trees
LC Lophostemon confertus Box Brush 45L 10 - 15m 8m 11
Shrubs
AcLi Acacia 'Limelight' Limelight 140mm 1.2m 1- 2m 12
AFN Agonis flexuosa 'nana' Dwarf Willow Peppermint 200mm 1m 1m 78
CE Callistemon Endeavour Callistemon Endeavour 140mm 3m 3m 33
WF Westringia fruticosa Coastal Rosemary 200mm 1.5m 1.5m 159
Ground Covers
GMT Grevillea 'Mt Tamboritha' Woolly Grevillea 140mm 0.3 - 0.45m 1.2 - 2.0m 65
Grasses
LL Lomandra longifolia Spiny-headed Mat-Rush tube 0.75 - 0.9m 0.9 - 1.2m 187
LK Lomandra longifolia 'Katrinus' Katrinus Mat-Rush 140mm 0.75 - 0.9m 0.9 - 1.2m 59
Climbers
HSc Hibbertia scandens Guniea Flower 140mm 0.3 - 0.45m 4 - 6m 35
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Plant List
ID Botanical Name Common Name Pot Size Mature Height Mature Spread Qty

Trees
ER Elaeocarpus reticulatus Blueberry Ash 200mm 5 - 10m 3.5 - 6m 14
Shrubs
ASM Acmena smithii 'Minor' Lilly Pilly 140mm 2- 3m 1- 2m 8
BO Breynia oblongifolia Coffee Bush 140mm 3m 2m 12
CE Callistemon Endeavour Callistemon Endeavour 140mm 3m 3m 7
GMo Grevillea ‘Moonlight' Grevillea 'Moonlight' 200mm 5m 3 - 5m 12
GOM Grevillea 'Orange Marmalade' Orange Marmalade tube 3m 3m 5
Ground Covers
Grasses
LL Lomandra longifolia Spiny-headed Mat-Rush tube 0.75 - 0.9m 0.9 - 1.2m 55
Climbers
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Plant List
ID Botanical Name Common Name Pot Size Mature Height Mature Spread Qty

Trees
LC Lophostemon confertus Box Brush 45L 10 - 15m 8m 1
Shrubs
ASM Acmena smithii 'Minor' Lilly Pilly 140mm 2- 3m 1- 2m 11
BO Breynia oblongifolia Coffee Bush 140mm 3m 2m 7
CE Callistemon Endeavour Callistemon Endeavour 140mm 3m 3m 6
GMo Grevillea ‘Moonlight' Grevillea 'Moonlight' 200mm 5m 3 - 5m 18
GOM Grevillea 'Orange Marmalade' Orange Marmalade tube 3m 3m 2
Ground Covers
GMT Grevillea 'Mt Tamboritha' Woolly Grevillea 140mm 0.3 - 0.45m 1.2 - 2.0m 25
Grasses
LL Lomandra longifolia Spiny-headed Mat-Rush tube 0.75 - 0.9m 0.9 - 1.2m 5
Climbers
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LANDSCAPE WORK SPECIFICATION
Project:
 
PRELIMINARIES
 
1.01 GENERAL
 
The following general conditions should be considered prior to the commencement of 
landscape works:
- The landscape plans should be read in conjunction with the architectural plans, 
hydraulic plans, service plans and survey prepared for the proposed development.
- All services including existing drainage should be accurately located prior to the 
  commencement of landscape installation. Any proposed tree planting which falls close 
to services will be relocated on site under the instruction of the landscape architect.
- Installation of conduit for required irrigation, electrical and other services shall be 
  completed prior to the commencement of hardscape works and hardstand pours. 
- All outdoor lighting specified by architect or client to be installed by qualified electrician
- Anomalies that occur in these plans should be brought to our immediate attention. 
- Where an Australian Standard applies for any landscape material testing or installation 
technique, that standard shall be followed.
 
1.02 PROTECTION OF ADJACENT FINISHES
 
The Contractor shall take all precautions to prevent damage to all or any adjacent 
finishes by providing adequate protection to these areas / surfaces prior to the 
commencement of the Works
 
1.03 PROTECTION OF EXISTING TREES
 
Existing trees identified to be retained shall be done so in accordance with AS 
4970-2009. Where general works are occurring around such trees, or pruning is 
required, a qualified Arborist shall be engaged to oversee such works and manage tree 
health.
Existing trees designated on the drawing for retention shall be protected at all times 
during the construction period.  Any soil within the drip-line of existing trees shall be 
excavated and removed by hand only.  No stockpiling shall occur within the root zone of 
existing trees to be retained. 

Any roots larger in diameter than 50mm shall only be severed under instruction by a 
qualified arborist. Roots smaller than 50mm diameter shall be cut cleanly with a saw.
 
1.8m high temporary fencing shall be installed around the base of all trees to be 
retained prior to the commencement of landscape works. The location of this fencing will 
be as per the TPZ defined by the consulting Arborist. If no Arborists report is available, 
install fence around the drip line of these trees, or a minimum of 3m from the trunk. The 
fencing shall be maintained for the full construction period.
 
1.04 EROSION & POLLUTION CONTROL
 
The Contractor shall take all proper precautions to prevent the erosion of soil from the 
subject site. The contractor shall install erosion & sediment control barriers and as 
required by council, and maintain these barriers throughout the construction period. 
Note that the sediment control measures adopted should reflect the soil type and 
erosion characteristics of the site.
 
Erosion & pollution control measures shall incorporate the following:
 - Construction of a sediment trap at the vehicle access point to the subject site.
 - Sediment fencing using a geotextile filter fabric in the location indicated on the erosion 
control plan or as instructed on site by the landscape architect.
 - Earth banks to prevent scour of stockpiles
 - Sandbag kerb sediment traps
 - Straw bale & geotextile sediment filter.
 - Exposed banks shall be pegged with an approved Jute matting in preparation for 
mass planting 
 
Refer to “Sitewise Reference Kit” as prepared by DLWC & WSROC (1997) for 
construction techniques
 
SOIL WORKS
 
2.01 MATERIALS
 
Specified Soil Conditioner - Mass planting in natural ground
The specified soil conditioner for mass planting shall be an organic mix, equal to “Soil 
conditioner”, as supplied by Oz Landscaping Supplies. 
Note that for sites where soil testing indicates toxins or extremes in pH, or soils that are 
extremely poor, allow to excavate and supply 300mm of imported soil mix.
  
Specified Soil Mix - Turf
The specified soil mix for all turf areas shall be a min 75mm layer of imported soil mix 
consisting of 80% washed river sand (reasonably coarse), and 20% composted organic 
matter equivalent to mushroom compost or soil conditioner, or other approved lawn top 
dress.

Site Topsoil
Site topsoil is to be clean and free of unwanted matter such as gravel, clay lumps, 
grass, weeds, tree roots, sticks, rubbish and plastics, and any deleterious materials and 
materials toxic to plants. The topsoil must have a pH of between 5.5 and 7.

2.02 INSTALLATION
 
a) Testing
All testing is to be conducted in accordance with AS 4419-2003 Soils for landscaping 
and  garden use for an in depth soil analysis for pre-planting and diagnostic assessment 
of the soil. 
Tests shall be taken in several areas where planting is proposed, and site soil modified 
to ensure conditions are appropriate for planting as stated above.
 
Note that a soil test conducted by "SESL Australia" or approved equal shall be prepared 
for all commercial, industrial and multi-unit residential sites. The successful landscape 
contractor shall implement the recommendations of this test.

b) Set Out of Individual Trees & Mass Planting Areas
All individual tree planting positions and areas designated for mass planting shall be set 
out with stakes or another form of marking, ready for inspection and approval. Locate all 
services.
 
c) Establishing Subgrade Levels
Subgrade levels are defined as the finished base levels prior to the placement of the 
specified material (i.e. soil conditioner). The following subgrade levels shall apply:
- Mass Planting Beds - 300mm below existing levels with specified imported soil mix.
- Turf areas - 100mm below finished surface level.
Note that all subgrades shall consist of a relatively free draining natural material, 
consisting of site topsoil placed previously by the Civil Contractor.  No builders waste 
material shall be acceptable.
 
d) Subgrade Cultivation
Cultivate all subgrades to a minimum depth of 150mm in all planting beds and all turf 
areas, ensuring a thorough breakup of the subgrade into a reasonably coarse tilth.  
Grade subgrades to provide falls to surface and subsurface drains, prior to the 
placement of the final specified soil mix.
 
e) Drainage Works
Install surface and subsurface drainage where required and as detailed on the drawing.  
Drain subsurface drains to outlets provided, with a minimum fall of 1:100 to outlets and / 
or service pits.
 
f) Placement and Preparation of Specified Soil Conditioner & Mixes.
- Trees in turf & beds - Holes shall be twice as wide as root ball and minimum 100mm 
  deeper - backfill hole with 50/50 mix of clean site soil and imported “Organic Garden 
Mix” as supplied by Oz Landscape Supplies or approved equal. 
- Mass Planting Beds - Install specified soil conditioner to a compacted depth of 100mm
Place the specified soil conditioner to the required compacted depth and use a rotary 
hoe to thoroughly mix the conditioner into the top 300mm of garden bed soil. Ensure 
thorough mixing and the preparation of a reasonably fine tilth and good growing medium 
in preparation for planting.
- Turf Areas - Install specified soil mix to a minimum compacted depth of 75mm
Place the specified soil mix to the required compacted depth and grade to required 
finished soil levels, in preparation for planting and turfing.
 
PLANTING
 
3.01 MATERIALS
 
a) Quality and Size of Plant Material
In General, the principles & standards outlined in “Specifying Trees - a guide to 
assessment of tree quality” by Ross Clark will be demanded in the quality of all planting 
stock specified.  These principles include, but are not limited to:
Above - Ground Assessment:
The following plant quality assessment criteria should be followed:
Plant true to type, Good vigour and health, free from pest & disease, free from injury, 
self-supporting, good stem taper, has been pruned correctly, is apically dominant, has 
even crown symmetry, free from included bark & stem junctions, even trunk position in 
pot, good stem structure Below - Ground Assessment:
Good root division & direction, rootball occupancy, rootball depth, height of crown, 
non-suckering For further explanation and description of these assessment criteria, refer 
to Ross Clark's book.  
 
All Plant material shall be to the type and size specified.  No substitutions of plant 
material shall be permitted without written prior approval by the Landscape Architect.  
No plant shall be accepted which does not conform to the standards listed above.
 
b) Fertilizers
Fertilizers shall be approved slow release fertilisers suitable for the proposed planting 
types. Note that for native plants, specifically Proteaceae family plants including 
Grevillea species, low phosphorus fertilizers shall be used.

 c) Mulch
Mulch shall be leaf litter mulch equal to “Forest Blend” as supplied by ANL. Mulch shall 
be completely free from any soil, weeds, rubbish or other debris.

d) Turf
Turf shall be “Sir Walter” Buffalo or equivalent (unless stated otherwise), free from any 
weeds and other grasses, and be in a healthy growing condition.

3.02 INSTALLATION
 
a) Setting Out
All planting set out shall be in strict accordance with the drawings, or as directed.  Note 
that proposed tree planting located near services should be adjusted at this stage. 
Notify Landscape Architect for inspection for approval prior to planting.
 
b) Planting
All plant material shall be planted as soon after delivery as possible.  Planting holes for 
trees shall be excavated as detailed and specified.  Plant containers shall be removed 
and discarded, and the outer roots gently teased from the soil mass.  Immediately set 
plant in hole and backfill with specified soil mix, incorporating the approved quantity of 
fertiliser for each plant type.  Ensure that plants are set plumb vertically and root balls 
set to the consolidated finished grades detailed on the drawings.  Compact the 
backfilled soil and saturate by hand watering to expel any remaining air pockets 
immediately after planting.

c) Staking and Tying
Trees shall be of a quality that, when planted, are freestanding, without the aid of stakes 
or ties, else they will be rejected.
 
d) Mulching
Mulch should be spread so that a compacted thickness of 75mm is achieved after 
settlement in all planting beds and around each individual plant.  Apply immediately 
following planting and watering in, ensuring that a 50mm radius is maintained around 
the trunk of each plant .  
In all planter boxes, mulch to finish between 25-50mm below top of planter. 
There shall be no mixing of soil and mulch material.
 
e) Turfing
Moisten soil prior to the turf being laid.  Turf shall be neatly butt jointed and true to grade 
to finish flush with adjacent surfaces. Incorporate a lawn fertilizer and thoroughly water 
in.  Keep turf moist until roots have taken and sods/rolls cannot be lifted.  Keep all traffic 
off turf until this has occurred.  Allow for top dressing of all turf areas.  All turf shall be 
rolled immediately following installation.
 
f) Garden edging
The Contractor shall install garden edging to all mass planting beds adjoining turf or 
gravel mulched areas, and where required.  The resultant edge shall be true to line and 
flush with adjacent surfaces. 
Garden Edging:  to be Treated Pine Timber edging (Unless otherwise specified by 
Client).

g) Root Barrier
Ensure root barrier is installed to all edges/junctions beween the garden bed and 
adjacent hard surfaces including but not limited to retaining walls, carparking, paths, 
underground pipes and tanks and buildings within a 3m radius of the trunk of any 
proposed trees. 
Root barrier: Equivalent to treemax root barrier. Install root barrier 
to manufacturer's instructions.
 
HARDSCAPE WORKS
 
4.01 GENERAL
 
The Contractor shall undertake the installation of all hardscape works as detailed on the 
drawing, or where not detailed, by manufacturers specification. 

Australian Standards shall be adhered to in relation to all concrete, masonry & metal 
work. Some details are typical and may vary on site.  All hardscape works shall be 
setout as per the drawings, and inspected and approved by the Landscape Architect 
prior to installation.  All workmanship shall be carried out in a tradesman-like manner. 
Any queries or problems that arise from hardscape variations should be bought to the 
attention of the Landscape Architect.

IRRIGATION WORKS
 
5.01 GENERAL (PERFORMANCESPECIFICATION)
 
New irrigation systems to planting areas shall be a Commercial Grade Irrigation System 
conforming to AS 3500 & the latest Sydney Water Code 
 
The irrigation system shall be installed prior to all planting works. It shall incorporate a 
commercially available irrigation system, with dripper lines for all trees, and suitable jet 
sprinkler heads for the shrub species specified.  It shall also incorporate a suitable back 
flow prevention device for the scale of works, an in-line filter, check valves, and suitable 
high and low density poly hose fittings and PVC piping to achieve flow rates suitable for 
specified planting.
 

The landscape contractor shall check the existing pressure available from the ring mains 
and size irrigation piping to suit. Supply shall be from local hose cock where available. All 
piping and fittings are to be buried 50mm below the finished soil levels in garden bed 
areas, and secured in position at 5m centre with galv wire pins. Sizing of pipes shall be 
done so as to ensure that the working pressure at the end of the line does not decrease by 
more than 5%.
Upon completion of installation, the system shall be tested and all components are to be 
satisfactorily functional and operational prior to approval. Should any defect develop, or 
the capacity or efficiency of the system decline during the agreed maintenance system, 
then these faults shall be immediately rectified.

Detailed drawings of the entire proposed irrigation system shall be made available to the 
client for records and future maintenance of the system.

CONSOLIDATION AND MAINTENANCE
 
6.01 GENERAL
 
The consolidation and maintenance period shall be 12 months beginning from the 
approved completion of the specified construction work (Practical Completion) except in 
the case of street trees, which shall be maintained for a period of 24 months. A qualified 
landscape maintenance contractor shall undertake the required landscape maintenance 
works. Consolidation and maintenance shall mean the care and maintenance of 
Contracted works by accepted landscaping or horticultural practices, ensuring that all 
plants are in optimum growing conditions and appearance at all times, as well as 
rectifying any defects that become apparent in the contracted works.
 
This shall include, but not be limited to, the following items where and as required:
 
- Watering all planting and lawn areas / irrigation maintenance.
- Clearing litter and other debris from landscaped areas.
- Removing weeds, pruning and general plant maintenance.
- Replacement of damaged, stolen or unhealthy plants.
- Make good areas of soil subsidence or erosion.
- Topping up of mulched areas.
- Spray / treatment for Insect and disease control.
- Fertilizing with approved fertilizers at correct rates.
- Mowing lawns & trimming edges each 14 days in summer or 18 days in winter
- Maintenance of all paving, retaining and hardscape elements.
 
On the completion of the maintenance period, the landscape works shall be inspected 
and at the satisfaction of the superintendent or landscape architect, the responsibility 
will be signed over to the client.
 

SELECTED PLANT INCLUDING ALL TREES, 
SHRUBS AND GROUND COVERS.
QUALITY OF PLANT TO BE APPROVED BY 
PROJECT MANAGER OR LANDSCAPE 
ARCHITECT- IN GENERAL TREES TO BE 
FREESTANDING WITHOUT REQUIRING 
STAKING

NOTE: DRIP IRRIGATION MAY BE 
REQUIRED AS NOMINATED BY 
CLIENT & DESIGNED BY LICENCED 
CONTRACTOR.
PLANT STOCK SHALL BE 
SOURCED FROM GROWERS 
CONFORMING TO AS2303:2015.
THOROUGHLY WATER IN ALL 
NEWLY PLANTED STOCK 
IMEADIATELY AFTER PLANTING.

BETWEEN 50- 75mm OF 
FOREST FINES MULCH OR 
EQUIVALENT

SOIL TO GARDEN BEDS TO BE 
UP TO 50% OF STOCKPILED SITE 
TOPSOIL. TOPSOIL TO BE FREE 
FROM ALL BUILDER'S RUBBISH 
AND DELETERIOUS MATERIALS. 
TOPSOIL TO BE MIXED WITH 
MINIMUM 50% IMPORTED 
GARDEN MIX OR SOIL 
CONDITIONER/ COMPOSTED 
ORGANIC MATTER- SEE SPEC.SUBSOIL, CULTIVATED/RIPPED  

TO 100mm

100mm

100mm

LAY TURF ON MINIMUM 75mm 
80 : 20 TOP DRESS SOIL MIX
SAND : PULVERIZED MANURE

SELECTED GARDEN EDGING NOM. 
BY CLIENT TYPICALLY T/P TIMBER 
OR BRICK ON MORTAR BASE
TURF TO CLIENT SELECTION

CULTIVATE TO 100mm

100mm AG line in blue-metal trench

SOIL MIX :SPECIFIED 
PLANTING 
& POT SIZE

SOIL MIX BLEND Min. 300mm

NOTE: TURF AREAS TO FINISH 
FLUSH WITH SURROUNDS. 
ROLL AND WATER 
IMMEDIATELY AFTER LAYING.

STAGGERED PLANTING TO 
SPECIFIED DENSITIES / RATES AS 
SHOWN

PLANTS AS PER PLANTING 
SCHEDULE

Planting Setout n.t.s

PLAN VIEW

TYPICAL SOIL PREPARATION WITH GARDEN EDGE
Scale: NTS 
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BeRG Borg Group Pty Ltd 
2 Wella Way 

Somersby NSW 2250 
Australia 

Phone: (02) 4340 9800 
Fax: (02) 4340 5841

MANUFACTURING

12 February 2019

Clause 4.6 Exception Request -Building Height 
Development Standard - Penrith Local Environmental Plan 

2010 65-73 Dunheved Circuit, St Marys, NSW

1. Introduction

This report seeks an exception to the development standard afforded by clause 4.6 
of the Penrith Local Environmental Plan 2010 (PLEP 2010) with regard to the 

building height control prescribed by clause 4.3 of the PLEP 2012. It relates to a 
Statement of Environmental Effects (SEE) prepared by Borg Manufacturing Pty Ltd to 

support a Development Application (DA) for an Industrial Development Proposal at 
65-67 Dunheved Circuit, St Marys (the subject site), comprising the demolition of 

existing structures and erection of two attached warehouses.

The proposed warehouse development includes:

. Warehouse area of 21 ,950m2 - Main warehouse 16,950m2, Secondary 
warehouse 5,000m2 

. Ancillary Office and amenities area of 307.2m2 

. Hardstand areas and driveway around the warehouse 

. 133 car parking spaces and 2 disabled car parking spaces 

. Stormwater detention and retention system 

. Signage on building

The PLEP 2010 prescribes a maximum building height for the subject site of 12m. 
The exception to the building height development standard concerns a departure 
from the standard applicable to the subject site. Specifically, the building reaches a 
maximum height of 14.62 as measured from ground level (existing), exceeding the 

prescribed maximum height by 2.6m (21.6%).

Overall, the exceedance of the height limit is relatively minor in relation to the size of 

the building, only encapsulating the slight pitch in the roof, which allows for efficient 

drainage to be achieved. The proposed setbacks from the boundaries means that the 

height exceedance sits toward the middle of the building and the, minimising any 
impact in regards to the bulk of the building, impacts on amenity and streetscape.

Contextually, the height is considered suitable in relation to adjoining industrial 

buildings within the immediate area. The development is consistent with the 

objectives of the IN1 Industrial zone and will facilitate the industrial vision of the 
Dunheved Circuit industrial estate by providing employment opportunities close to 

expanding residential areas.

This report has been prepared in accordance with the Department of Planning &
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Environment’s Guideline for Varying Development Standards: A Guide, August 2011, 
and has incorporated relevant principles identified in the following NSW Land & 
Environment Court judgements:

1. Winten Property Group Limited v North Sydney Council [2001J NSWLEC 46 
2. Wehbe v Pittwater Council [2007J NSWLEC 827 

3. Four2Five Pty Ltd v Ashfield Council [2015J NSWLEC 1009 (’Four2Five No 1? 
4. Four2Five Pty Ltd v Ashfield Council [2015J NSWLEC 90 
5. Four2Five Pty Ltd v Ashfield Council [2015J NSWCA 248 (’Four2Five No 3? 
6. Moskovich v Waverley Council [2016J NSWLEC 1015

2. What is the environmental planning instrument (EPI) that applies to 
the land?

The Environmental Planning Instrument (EPI) to which this variation relates is the 
Penrith Local Environmental Plan 2010 (PLEP 2010).

3. What is the zoning of the land?

The subject site is within the IN1- General Industrial under PLEP 2010

4. What are the objectives of the zone?

The objectives of the IN1- General Industrial zone are as follows:

. To provide a wide range of industrial and warehouse land uses. 

. To encourage employment opportunities. 

. To minimise any adverse effect of industry on other land uses. 

. To support and protect industrial land for industrial uses. 

. To promote development that makes efficient use of industrialland. 

. To permit facilities that serve the daily recreation and convenience needs of the 

people who work in the surrounding industrial area.

5. What is the development standard being varied?

The development standard being varied is the Height of Buildings standard.

6. Under what clause is the development standard listed in the EPI?

The development standard being varied is prescribed under Clause 4.3(2) of the 
PLEP 2012. An extract is below:

4.3 Height of Buildings
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(2) The height of a building on any land is not to exceed the maximum height shown 
for the land on the Height of Buildings Map.

The Height of Buildings map extract is below noting that the site is prescribed with a 
maximum 12m height standard.
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Figure 1 Extract of Height of Building Map (Base layer: Planning Portal-PLEP 2010)

7. What are the objectives of the development standard?

The objectives of the standard are set out below:

4.3 Height of buildings 

(1) The objectives of this clause are as follows: 

(a) to ensure that buildings are compatible with the height, bulk and scale of the 

existing and desired future character of the locality, 

(b) to minimise visual impact, disruption of views, loss of privacy and loss of solar 

access to existing development and to public areas, including parks, streets and 

lanes, 

(c) to minimise the adverse impact of development on heritage items, heritage 

conservation areas and areas of scenic or visual importance, 

(d) to nominate heights that will provide a high quality urban form for all buildings 

and a transition in built form and land use intensity.

8. What is the numeric value of the development standard in the EPI?
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Maximum 12m building height when measured from existing ground level.

9. What is the proposed numeric value of the development standard in 

the DA and the variation proposed?

The proposed building reaches a maximum height of 14.62m as measured from 

existing ground level, exceeding the prescribed maximum height of 2.62m or 21.6%. 
the minor nature of the exceedance can be seen below in figure 2.
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Figure 2 Red line indicates height limit of 12m. Minor section of roof exceeds 12m limit
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10. Matters to be considered under Clause 4.6

The following table provides a summary of the key matters for consideration under 
clause 4.6 of the PLEP 2010, as well as a comment in respect of each consideration.

Requirement/Sub-clause of Clause 4.6 Response/Com ment

(1) The objectives of this clause are as The purpose of this clause is to provide
follows: flexibility in applying development
(a) to provide an appropriate degree of standards to promote and achieve better

flexibility in applying certain development outcomes.

development standards to particular

development, The following details set out the reasons

(b) to achieve better outcomes for and why the proposed variation would result

from development by allowing flexibility in a better development outcome.
in particular circumstances.

(2) Development consent may, subject The height standard is not expressly
to this clause, be granted for excluded from operation of this clause.

development even though the

development would contravene a

development standard imposed by this

or any other environmental planning
instrument. However, this clause does

not apply to a development standard
that is expressly excluded from the

operation of this clause.

(3) Development consent must not be This report justifies the variation by
granted for development that demonstrating that (a) it is satisfied as
contravenes a development standard set out in Section 11 of this report, and

unless the consent authority has that (b) it is satisfied as set out in
considered a written request from the Section 12.
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applicant that seeks to justify the
contravention of the development
standard by demonstrating:

(a) that compliance with the

development standard is unreasonable

or unnecessary in the circumstances of

the case, and

(b) that there are sufficient
environmental planning grounds to

justify contravening the development
standard.

(4) Development consent must not be As set out in Section 13 of this report,

granted for development that the proposed development will be in the

contravenes a development standard public interest because it is consistent

unless: with the objectives of the height control

(a) the consent authority is satisfied that: standard and the objectives for the

zone.

(i) the applicant’s written request has

adequately addressed the matters Concurrence is assumed but is a matter

required to be demonstrated by sub- to be determined by the Consent
clause (3), and Authority.

(ii) the proposed development will be in
the public interest because it is

consistent with the objectives of

the particular standard and the

objectives for development within the

zone in which the development is

proposed to be carried out, and

(b) the concurrence of the Director-

General has been obtained.

(5) In deciding whether to grant Potential matters of significance for

concurrence, the Director-General must State or Regional environmental

consider: planning are addressed in Section 14 of
this report.

(a) whether contravention of the

development standard raises any matter Consideration of whether there is any

of significance for State or regional public benefit in maintaining the
environmental planning, and development standard is considered in

Section 13.

(b) the public benefit of maintaining the

development standard, and

(c) any other matters required to be

taken into consideration by the Director-
General before granting concurrence.

Version: 1, Version Date: 17/10/2019
Document Set ID: 8892335



(6) Development consent must not be Sub-clause (6) does not apply to the

granted under this clause for a subject site.

subdivision of land in Zone RU 1

Primary Production, Zone RU2 Rural

Landscape, Zone RU3 Forestry, Zone
RU4 Primary Production Small Lots,
Zone RU6 Transition, Zone R5 Large
Lot Residential, Zone E2 Environmental

Conservation, Zone E3 Environmental

Management or Zone E4 Environmental

Living if......

(7) After determining a development This is a matter for the Consent

application made pursuant to this Authority.
clause, the consent authority must

keep a record of its assessment of the

factors required to be addressed in the

applicant’s written request referred to in

sub-clause (3).

(8) This clause does not allow Does not apply to the subject
development consent to be granted for site/ proposed variation.

development that would contravene any
of the following....

The proposed exception to the development standard is assessed below against the 

accepted "5 Part Test" for the assessment of a development standard exception 
established by the NSW Land and Environment Court in Wehbe v Pittwater Council 

[2007J NSWLEC 827 and the principles outlined in Win ten Developments Pty Ltd v 
North Sydney Council [2001J NSWLEC 46. Whilst the considerations applied to 
SEPP 1 requests, we believe that it is useful to apply these considerations to 

requests under Clause 4.6 of the PLEP 2010, as confirmed in Four2Five Pty Ltd v 
Ashfield Council [2015J NSWLEC 90.

11. How is strict compliance with the development standard 
unreasonable or unnecessary in this particular case?

The NSW Land and Environment Court in Four2Five Pty Ltd v Ashfield Council 

[2015J NSWLEC 90, considered how this question may be answered and referred to 
the earlier Court decision in Wehbe v Pittwater Council [2007J NSW LEC 827. Under 

Wehbe, the most common way of demonstrating that compliance is unreasonable or 

unnecessary, was whether the proposal met the objectives of the standard 

regardless of the non-compliance.

Under Four2Five, whilst this can still be considered under this heading, it is also 

necessary to consider it under Clause 4.6(3)(a) (see below).

The five ways described in Wehbe are therefore appropriately considered in this 

context, as follows:
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1. The objectives of the standard are achieved notwithstanding non-compliance with the 

standard;

The objectives of the standard are set out in Section 7 of this report. A response to 
each of the objectives is provided below:

(a) to ensure that buildings are compatible with the height, bulk and scale of the 

existing and desired future character of the locality,

The character of the area is defined by industrial buildings varying in size, height and 
bulk. The proposed warehouses are considered to compatible with the adjoining 
industrial buildings at 59 Dunheved Circuit and opposite at 54-74 Dunheved Circuit. 
The propose building is very similar in regards to overall size and height of the 

buildings, with the timber storage sheds located at 59 Dunheved Circuit influencing 
the design of the proposed development. The proposed warehouses are also 

consistent with the desired future character of the industrial area, as can be seen 

through the developments compliance with the relevant DCP controls (as outlined in 
the Statement of Environmental Effects).

(b) to minimise visual impact, disruption of views, loss of privacy and loss of 
solar access to existing development and to public areas, including parks, 
streets and lanes,

The proposed industrial warehouses do not impact present any visual impacts, 

disruption of views, loss of privacy or loss of solar access to any existing 
development or public areas of scenic or visual importance. The proposed front and 

rear setbacks reduce any impacts on public roads to the front and rear of the site, 
with landscaping also minimising overall impacts when viewed from the public 
domain.

The proposed site is located adjacent to land identified as scenic protection land. 
Given the separation of the site and proposed landscaping along the rear boundary, 
the development is unlikely to affect the scenic lands to the rear. The warehouses 

are located within an established industrial area, with many other industrial buildings 
located adjacent to the scenic protection lands. The development incorporates a 5m 

landscape area at the rear of the site to minimise any potential impacts.

Links Road to the rear is not a major road, and the golf course is not a public place.

(c) to minimise the adverse impact of development on heritage items, heritage 
conservation areas and areas of scenic or visual importance,

The proposed development will not impact on any heritage item, heritage conservation are or 

area of scenic or visual importance. The proposed site is located adjacent to land 

identified as scenic protection land. Given the separation of the site and proposed 

landscaping along the rear boundary, the development is unlikely to affect the scenic 

lands to the rear. The warehouses are located within an established industrial area, 

with many other industrial buildings located adjacent to the scenic protection lands. 

The development incorporates a 5m landscape area at the rear of the site to 
minimise any potential impacts.
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(d) to nominate heights that will provide a high quality urban form for all buildings 
and a transition in built form and land use intensity.

The proposed height of the building will allow for the efficient use of industrial land, 
and will allow for the internal storage of all materials on the site. The height allows for 
extra required stacking to be undertaken to a suitable height, removing the need for 

any external storage of materials.

The design of the building is considered to deliver a quality built design for the 
industrial estate.

2. The underlying objective or purpose of the standard is not relevant to the development and 

therefore compliance is unnecessary;

The exception request does not rely on this consideration.

3. The underlying objective or purpose would be defeated or thwarted if compliance was 

required and therefore compliance is unreasonable;

The height control for the site can be considered unreasonable given the limited 

expected impacts of the exceedance and the operational requirement for the height 
of the building. As has been demonstrated throughout the statement of environment 

effects, the proposed industrial building will have minimal impact on the environment 
and adjoining properties. The height of the building will have minimal visual impact on 

surrounding lands, the proposed setbacks and landscaping will allow the building to 
sit comfortably within the context of the Dunheved industrial estate.

It is contested that a compliant building would have an identical impacts to that of the 

building proposed.

The height exceedance will also allow the site to operate more efficiently, by allowing 
maximum room for internal storage. The facility will warehouse large amounts of 
MDF and particle board products for distribution across Sydney and beyond. The 

height of the building is standard Borg Warehouse facilities and enables the 
maximisation of usable storage space.

4. The development standard has been virtually abandoned or destroyed by the council’s own 
actions in granting consents departing from the standard and hence compliance with the 
standard is unnecessary and unreasonable;

The exception request does not rely on this consideration.

5. The compliance with the development standard is unreasonable or inappropriate due to 

existing use of land and current environmental character of the particular parcel of land. That 

is, the particular parcel of land should not have been included in the zone.

The zoning of the land is appropriate for the site. However, it should be noted that a 
number of local councils across NSW do not impose a height control for industrial 
zoned land. This exception request does not rely on this consideration.
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12. Sufficient environmental planning grounds to justify the 

contravention

The particular circumstances of this case distinguish it from others, for the following 
key reasons:

. The additional height is considered appropriate in regards to existing context 
of the Dunheved Industrial estate 

. The height exceedance allows for the most efficient use of industrial zoned 
land that is consistent with both the objectives of the zone and the objectives 
of the height standard 

. As demonstrated in the SEE accompanying this DA, the proposed variation 
will not result in any unreasonable environmental impacts. The non-compliant 

height will avoid unreasonable amenity impacts to neighbouring sites, 

including in relation to overshadowing, visual and acoustic privacy, and view 
loss. 

. The non-compliant built form will have minimal impact within the streetscape. 

. The building height exceedance is limited to relatively minor elements of the 
overall built form of the proposed building. The majority of the proposed 
building has a maximum height of approximately 12m with only a small portion 
of the roof form exceeding the height. The exceedance allows for appropriate 
drainage of the roof and efficient use of internal storage areas.

The above points are environmental planning grounds that warrant the departure 
from the development standard and are not "generic" but rather specific to the site 

and the circumstances of the case.

13. Is the variation in the public interest?

Clause 4.6(4)(a)(ii) provides that development consent must not be granted for 

development that contravenes a development standard unless the proposed 

development will be in the public interest because it is consistent with the objectives 
of the particular standard and the objectives for development within the zone in which 

the development is proposed to be carried out.

The objectives of the standard have been addressed in Section 11 and are shown to 
be satisfied.

The objectives of the IN 1 zone are addressed below.

Objective Compliance Comment

To provide a wide range Yes The proposed development is for

of industrial and warehousing and distribution of
warehouse land uses. manufactured items, storage and

industrial units, which contributes to the

variety of land uses in the locality.
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Objective Compliance Comment

To encourage Yes It is anticipated that at least 45 FTE

employment opportunities. jobs will be created as a result of the

proposed development. The

construction will itself create about 30

iobs over a 12 month period.

To minimise any adverse Yes The proposed development is located

effect of industry on other within an established industrial estate,

land uses. with suitable access to large collector
roads. The proposal will not impact on

any adjoining land uses.
To support and protect Yes The proposed development is industrial

industrial land for and is planned for land zoned for this

industrial uses. purpose.

To promote development Yes The proposal is considered to be

that makes efficient use of efficient use of industrial land given the
industrial land. size and scope of the operations on

site.

To permit facilities that N/A The proposal will increase the amount

serve the daily recreation of people working within the industrial
and convenience needs of area.

the people who work in

the surrounding industrial

area

The objectives of the zone, as demonstrated above, as well as the objectives for the 

standard, have been adequately satisfied, where relevant. Therefore, the variation to 
the height of buildings standard is in the public interest.

14. Matters of state or regional significance (cl. 4.6(5)(a))

There is no identified outcome which would be prejudicial to planning matters of 

State or Regional significance that would result as a consequence of varying the 

development standard as proposed by this application.

15. The public benefit of maintaining the standard (cIA. 6 (5)(b))

Pursuant to case law in Ex Gratia PIL v Dungog Council (NSWLEC 148), the 

question that needs to be answered is ’whether the public advantages of the 

proposed development outweigh the public disadvantages of the proposed 

development’.

There is no public benefit in maintaining strict compliance with the development 
standard given that there are no unreasonable impacts that will result from the 
variation to the maximum height of buildings standard. Rather, the redevelopment of 
the site will facilitate the realisation of existing industrial land within the Dunheved 
Industrial estate.
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The achievement of the scale and form of development sought through the IN1 zone 

objectives is considered beneficial to the locality. Importantly, the proposed 
warehouse will provide increased employment opportunities close to expanding 
residential area, without adversely impacting neighbouring amenity.

16. Is the variation well founded?

This exception request is well founded as it demonstrates, as required by Clause 4.6 
of the PLEP 2010, that:

. The design is consistent with the prevailing style and character of 

development within the Dunheved Circuit 

. The proposed variation relates to relatively minor roof elements of the overall 
built form within the site and compliance with the development standard would 

be unnecessary in the circumstances of this development; 
. There are sufficient environmental planning grounds to justify the departure 

from the development standard. The development will result in increased 

employment within an expanding residential area that has minimal impact on 
the environment and adjoining lands. 

. The proposed development conforms to design requirements outlined within 
the PDCP and is consistent with the character of the built environment of the 

surrounding industrial area. 
. Redevelopment of the site will facilitate the utilisation of existing industrial land 

within an established industrial area. 

. The proposed development satisfies the objectives of the development 
standard and, where relevant, the objectives of the IN1 - General Industrial 

zone notwithstanding the variation; 
. The proposed development is in the public interest and there is no public 

benefit in maintaining the standard in this instance; and 

. The contravention does not raise any matter of State or Regional significance.

The proposed variation is therefore considered appropriate in the circumstances of 

the case.
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